ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Part 52
[TX-___ ; FRL-__ ]

Approval and Pronul gation of |nplenmentation Plans;
Texas; Ozone; Beaunont/Port Arthur Ozone Nonattai nnent Area

AGENCY: Environnental Protection Agency (EPA).

ACTI ON: Final rule.

SUWARY: The EPA is approving the Texas 1-hour ozone attai nnment
denonstration State |Inplenentation Plan (SIP) for the

Beaunont/ Port Arthur (BPA) nobderate ozone nonattai nnent area.

The attai nnent denonstration SIP is addressed in the State of
Texas submttals dated Novenmber 12, 1999 and April 25, 2000. 1In
approving the attai nnent denonstration, EPA is: extending the
ozone attainnment date for the BPA ozone nonattai nment area to
Novenber 15, 2007 while retaining the area' s current
classification as a noderate ozone nonattai nment area; approving
the State’s enforceable conmmtnent to performa m d-course review
and submt a SIP revision to the EPA by May 1, 2004; finding that
the BPA area neets the Reasonably Avail abl e Control Technol ogy
(RACT) requirenents for major sources of volatile organic
conpounds (VOC) em ssions; and approving the notor vehicle

em ssions budgets (MVEB). A notice of proposed rule making was
publ i shed on this action on Decenber 27, 2000 (65 FR 81786). EPA
recei ved conments on that proposal. EPA has al so received

comments on two rel ated proposed actions: the “Extension of
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Attai nnent Dates for Downw nd Transport Areas,” 64 FR 12221
(March 25, 1999); and, the proposed rul enaki ng published on Apri
16, 1999 (64 FR 18864), which addressed the Cean Air Act
reclassification or eligibility for extension of attainnent date
for the BPA area. In this action, EPA responds to the comrents
to all three of these docunents. For details on the SIP
submttals and the EPA analysis of the submttals, refer to the
Decenber 27, 2000 proposed rule.

DATES: This final rule is effective on [ FEDERAL REGE STER OFFI CE:

| nsert date 30 days fromdate of publication in the Federal

Reqgi ster].

ADDRESSES: Copi es of docunents relevant to this action are

avai l abl e for public inspection during normal business hours at

t he Environnmental Protection Agency, Region 6, A r Planning
Section (6PD-L), 1445 Ross Avenue, Dallas, Texas 75202-2733; and,
t he Texas Natural Resource Conservation Conmm ssion, O fice of Air
Quality, 12124 Park 35 Circle, Austin, Texas 78753.

FOR FURTHER | NFORMATI ON CONTACT: Steven Pratt, Air Pl anning
Section (6PD-L), 1445 Ross Avenue, Dallas, Texas 75202-2733.

Tel ephone Nunber (214) 665-2140, e-Mil Address:

pratt.steven@pa. qov.

SUPPLEMENTARY | NFORVATI ON: Thr oughout this docunent “we,” “us,”
and “our” neans EPA. This supplenmentary information section is

organi zed as foll ows:
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| What Texas SIP revisions are the topic of this action?
I What previous actions have been taken regardi ng BPA

attai nnent denonstrations and attai nnent dates?
11 What Motor Vehicle Em ssions Budgets are we approvi ng?
IV  What are the requirenments for full approval of the

attai nnent denonstration?
Vv How did Texas fulfill these requirenents for full approval?
Vi What SIP el enents did EPA need to take final action on

bef ore approval of the attai nment denonstration could be

grant ed?
VII Inplenentati on of Reasonably Avail able Control Measures.
VII1 What conments were received on this proposed approval, and

the two related actions, and how has the EPA responded to
t hose?
I X  EPA Action

X Adm ni strative Requirenents

l. What Texas SIP revisions are the topic of this action?

The Texas Natural Resource Conservation Conmm ssion ( TNRCC)
made two submttals to us, which concern the ozone attai nnent
denonstration, and an extension of the attainnent date for the
BPA ozone nonattai nnment area:

(a) A Novenber 12, 1999, subm ssion fromthe Governor of
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Texas, which included the foll ow ng:

A

Regul ati ons and associ ated docunentation for the
control of VOC em ssions from batch process
operations and industrial wastewater treatnent
processes, intended to fulfill the remai ni ng VOC
RACT requirenents of section 182(b)(2) of the Act
for the BPA noderate nonattai nment area,;

A regul ation and associ ated docunentation for the
control of NOx emi ssions fromlean burn engines,
i ntended to neet the remai ning NOx RACT

requi renents of section 182(b)(2) of the Act for
t he BPA noderate nonattai nnment area;

Phot ochem cal Mbdel i ng denonstration and its
acconpanyi ng control strategy to bring the BPA
area into attai nment of the one-hour ozone
standard as expeditiously as practicable, but no
| at er than 2007,

2007 notor vehicle em ssions budgets for
transportation conformty;

Em ssions grow h estinmates and an em ssions

I nventory; and,

An enforceable commtnent to submt additi onal
rules to us in accordance with its nodel ed control

strategy. (This was acconplished with the Apri
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25, 2000, submttal - see bel ow)

(b) An April 25, 2000, subm ssion fromthe Governor of

Texas, which included the foll ow ng:

A

The TNRCC
August 9, 1999.
on Cctober 27,

April submttal

Beyond RACT NOx emni ssions specifications in the
BPA area for electric utility boilers, industrial,
comrercial or institutional boilers, and certain
process heaters, relied upon for attainment in the
BPA ar ea;

Addi tional regional rules and orders relied upon
for denonstrating attainnent in the BPA area;

A Revi sed Phot ochem cal Mbdel i ng denonstration and
em ssions growm h estimtes; and,

An enforceable conmtnent to performa m d-course

review with submttal to the EPA by May 1, 2004.

hel d a public hearing on the Novenber submttal on
This submittal was formally adopted by the TNRCC
1999. The TNRCC held ten public hearings on the

; a public hearing was held in the BPA area on

January 31, 2000. The TNRCC fornmally adopted the April 25, 2000,

submttal on April 19, 2000.

1. \Wat previ

ous actions have been taken regardi ng BPA

attai nnent denonstrati ons and attai nnent dates?
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On April 16, 1999, EPA proposed in the Federal Register to
reclassify the BPA area to a serious ozone nonattai nnment area,
and alternatively, proposed to extend the BPA area’ s attai nnent
date if the State submitted a tinely SIP neeting the criteria of
the 1998 Transport Policy (64 Federal Register 18864).

The BPA Attai nment Denonstration SIP revision was adopted by
the State on Cctober 27, 1999 and submitted to EPA under a cover
letter fromthe Governor dated Novenber 12, 1999. This subnitta
was terned by the State as “Phase |” of their NOx rul emaking
activities. The State submtted a revision to their SIP dated
April 25, 2000, as “Phase Il” NOx rules and controls needed for
attainment. W proposed approval of these SIP revisions in a
notice of proposed rul emaki ng (NPR) published on Decenber 27,
2000 (65 FR 81786). EPA received conments on that proposal. EPA
has al so received conments on two rel ated proposed actions: the
“Extension of Attainment Dates for Downwi nd Transport Areas” 64
FR 12221 (March 25, 1999); and, the proposed rul emaki ng published
on April 16, 1999 (64 FR 18864) which addressed the Clean Ar Act
potential reclassification or eligibility for extension of
attai nnent date for the BPA area. |In this action, EPA responds

to the comments to all three of these docunents.

[11. What Motor Vehicle Em ssions Budgets are we approvi ng?
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Texas has subm tted notor vehicle em ssions budgets for the
2007 attai nment year for the BPA ozone nonattai nnment area. The

em ssion budgets are shown in Table 1

Table 1. BPA 2007 Attai nment Mdtor Vehicle Em ssions Budgets

PCOLLUTANT 2007 TONS/ DAY
VOC 17. 22
NOx 29. 94

W are approving these WEBs in this action. These MEBs
are approvable as they are consistent with the control neasures

in the SIP, and the SIP as a whol e denonstrates attai nnent.

V. What are the requirements for full approval of the

attai nnent denonstrati on?

In the April 16, 1999, notice we proposed to find pursuant
to section 181(b)(2) of the Cean Air Act that the BPA area had
failed to attain the ozone one-hour NAAQS by the date prescribed
under the Act for nobderate ozone nonattai nnent areas(i.e.,
Novenber 15, 1996). Finalizing that finding, would result in the
BPA area being reclassified fromnoderate nonattai nnent to
serious nonattai nment.

Al ternatively, we proposed to extend the attai nnent date,
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provi di ng that Texas net the criteria of our July 16, 1998
transport policy, “QGuidance on Extension of Attainnent Dates for
Downwi nd Transport Areas.” |f Texas submtted a SIP by Novenber
15, 1999, that net the July 1998 transport policy, we stated we
woul d i ssue a suppl enental proposal in a Federal Register notice
to extend the BPA area's attai nnment date as appropriate.

The denonstration SIP nust nmeet applicable criteria as
detailed in the Act. The specific requirements of the Act for
noder ate ozone nonattai nment areas are found in part D, section
182(b). Section 172 in part D provides the general requirenents
for nonattai nnent plans. Refer to the Decenber 27, 2000,
suppl emental proposed rule for further details of the SIP

requirenents.

V. How did Texas fulfill these requirenents for full approval?

Texas fulfilled the requirenments for full approval as
fol |l ows.

Texas adopted the BPA Attai nnent Denonstration SIP revision
on Cctober 27, 1999 and submtted it to the EPA under a cover
|l etter fromthe Governor dated Novenber 12, 1999. This submttal
was terned by the State as “Phase |” of their NOx rul emaking
activities needed for attainment. The State submtted a revision

to their SIP dated April 25, 2000, as “Phase II” NOx rules and



controls needed for attainnent.
The State addressed the aspect of transport in accordance
with our July 16, 1998 transport policy, “Quidance on Extension

of Attai nment Dates for Downwi nd Transport Areas.” Texas has
denonstrated that during sone BPA exceedances, ozone |levels are
af fected by em ssions fromthe Houston/ Gal veston (HG area, and
that the HG area em ssions affect BPA's ability to neet

attai nnent of the 1-hour ozone standard.

Because of the uncertainty in |ong term projections, EPA
believes a viable attainment denonstration that relies on weight
of evidence (as Texas does) should contain provisions for
periodic review of nonitoring, em ssions, and nodeling data to
assess the extent to which refinenments to em ssion control
measures are needed. The Texas Natural Resource Conservation
Comm ssion (TNRCC) submtted an enforceable commtnent in the
April 2000 SIP submittal to performa md-course review
(i ncluding evaluation of all nodeling, inventory data, and other
tools and assunptions used to develop this attai nment
denonstration). The TNRCC commtted that it will submt a md-
course review SIP revision, with recommended m d-course
corrective actions, to the EPA by May 1, 2004.

On March 7, 1995, as part of our action approving VOC
requi renents, we found that TNRCC had i npl enmented RACT on al

maj or sources in the BPA area except those that were to be
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covered by post-enactnent Control Techni que Guidelines (CTG s).
44 FR 12438 (March 7, 1995). Since that tinme, many expected CTGs
were issued as Alternative Control Techni que docunents (ACTS).
O the expected CIGs and ACT's, BPA has nmjor sources in the
foll ow ng categories: batch processing;, reactors and
distillation; industrial wastewater; and Volatile Organic Liquid
Storage. EPA has approved neasures as neeting RACT for the
reactors and distillation and the Volatile O ganic Liquid Storage
categories for the BPA area. 64 FR 3841 (January 26, 1999), and
61 FR 55894 (Cctober 30, 1996), respectively. EPA has found that
the State is inmposing RACT on the batch processing and industri al
wast ewat er categories in the BPA area (65 FR 79745, Decenber 20,
2000). While CTGs and ACTs were issued for other categories such
as wood furniture coating or aerospace coating, there are no
maj or sources in those categories in the BPA area. TNRCC
subm tted, and EPA approved, negative decl arations on these
categories (61 FR 55894, (October 30, 1996). There are also no
ot her non- CTE ACT maj or VOC sources in the BPA area that are not
al ready covered by a state rul e approved by the EPA as neeting
RACT. Therefore, it is EPA's position that RACT is being
I npl emented on all mjor VOC sources in BPA

Finally, Texas has submtted notor vehicle em ssions budgets
for the 2007 attai nnment year for the BPA ozone nonattai nnent

ar ea.
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What SIP el enents did EPA need to take final action on
bef ore approval of the attai nnent denonstration could be

grant ed?

In the NPR for the Texas attai nnment denpnstration SIP

publ i shed on Decenber 27, 2000, we stated that we coul d not

finalize the proposed actions unless and until we approved ei ght

Texas rul es covering NOx and VOC em ssions control neasures

relied upon by the nodel ed attai nnent denonstration for the BPA

nonattai nnent area. These actions have been approved as detail ed

bel ow.

1.

The NOx rules for Electric Generating Facilities in East and
Central Texas (30 TAC sections 117.131, 117.133, 117.134,
117.135, 117.138, 117.141, 117.143, 117.145, 117.147,

117. 149, 117.512), were approved by the EPA on March 16,
2001 (66 FR 15195);

The State-wi de NOx rules for Water Heaters, Snmall Boil ers,
and Process Heaters (30 TAC sections 117.460, 117.461,
117. 463, 117.465, 117.467, 117.469), were approved by the
EPA on Cctober 26, 2000 (65 FR 64148);

The revised em ssion specifications in the BPA area for
Electric Uility Boilers, Industrial, Comrercial or
Institutional Boilers and certain Process Heaters (30 TAC

sections 117.104, 117.106, 117.108, 117.116, 117.206 as they
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relate to the BPA area, and the repeal of sections 117.109
and 117.601 as they relate to the BPA area), were approved
by the EPA on Cctober 26, 2000 (65 FR 64148);
The admi nistrative revisions to the existing Texas NOx SIP
(30 TAC sections 117.101 - 117.121, 117.201 - 117.223,
117.510, 117.520, and 117.570), were approved by the EPA on
Cct ober 26, 2000 (65 FR 64148);
The two Agreed Orders entered into by TNRCC and Al coa, Inc.
and TNRCC and Texas Eastnman, were approved by the EPA on
Cct ober 26, 2000 (65 FR 64148);
Lower RVP Programin East and Central Texas (30 TAC sections
114.1, 114.301, 114.302, and 114.304 - 114.309), was
approved by the EPA on April 26, 2001 (66 FR 20927);
Stage | vapor recovery Programin East and Central Texas (30
TAC sections 115.222 - 114.229), was approved by the EPA on
Decenber 20, 2000 (65 FR 79745); and,
VOC rul es as RACT for batch processing (30 TAC sections
115. 160 - 115.169) and wastewater (30 TAC sections 115. 140 -
115.149), were approved by the EPA on Decenber 20, 2000 (65

FR 79745).

| mpl enent ati on of Reasonably Avail abl e Control Measures.

Section 172(c)(1) of the Act requires SIPs to provide for
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the inplenentation of all reasonably avail able control neasures
(RACM as expeditiously as practicable and for attai nnent of the
standard. Details of these requirenments and applicable
gui delines are provided in the Decenber 2000, NPR  As di scussed
in the NPR, EPA reviewed the SIP submttal for the BPA area and
found that it did not include sufficient discussion concerning
the rejection of certain avail abl e neasures as RACM for the
specific BPA area. EPA reviewed potential avail able neasures, as
docunented in the RACM anal ysis section of the technical support
docunent (TSD) for the Decenber 2000, NPR  EPA concl udes t hat
this additional set of evaluated neasures is not reasonably
avai l abl e for the specific BPA area, because (a) sone would
require an intensive and costly effort for nunmerous snall area
sources, (b) due to the small percentage of nobile source
em ssions in the over-all inventory, sonme are not cost-
beneficial, and (c) since the BPA area relies in part on
reductions fromthe upwi nd HG area which are substantial, and the
reductions projected to be achieved by the eval uated additi onal
set of neasures are relatively small, they would not produce
em ssion reductions sufficient to advance the attai nment date in
t he BPA area and, therefore, should not be considered RACM

Al t hough EPA encourages areas to inplenent avail abl e
neasures as potentially cost- effective nethods to achieve

en ssions reductions in the short term EPA does not believe that
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section 172(c)(1) requires inplenentation of potential neasures
that either require costly inplenentation efforts or produce
relatively small em ssions reductions that will not be sufficient
to allow the BPA area to achieve attai nment in advance of ful

i npl ementation of all other required neasures.

VI, What comments were received on this proposed approval,
and the two related actions, and how has the EPA

responded to those?

EPA received comments fromthe public on the Notice of
Proposed Rul emaki ng (NPR) published on Decenber 27, 2000 (65 FR
81786) for the proposed approval of BPA area s ozone attai nnent
denonstration and attai nnent date extension. Comments were
received from Jefferson-O ange-Hardin Regional Transportation
Study Transportation Planning Comrittee; City of Nederl and;

PDA ycol ; Chevron Phillips Chem cal Conpany; City of O ange;
Jefferson County Drainage District No. 6; TNRCC, Beaunont Chanber
of Commerce; City of Vidor; Gty of Port Neches; City of Port
Arthur; Hardin County Conm ssioners Court; Port Arthur
International Public Port; Gty of Beaunont; South East Texas
Regi onal Pl anning Conmi ssion; Gty of Lunberton; Conmm ssioners
Court of Jefferson County; Orange County Conm ssioners Court;

Sout heast Texas Environnental Managers; Entergy; South Hanpton
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Refining Co.; Cty of West Orange; Firestone Polyners; Gty of
Pi nehurst; Port of Beaunont Navigation District; Lone Star
Chapter Sierra Cub; and, three individuals.

EPA al so received coments fromthe public on the proposed
rul emaki ng published on April 16, 1999 (64 FR 18864) which
addressed the Clean Air Act potential reclassification or
eligibility for extension of attainment date for the BPA area.

In that notice, we proposed two alternative options. One option
was to find that the BPA area had failed to attain the ozone

one- hour NAAQS by the date prescribed under the Act for noderate
ozone nonattai nment areas, or Novenber 15, 1996. Finalizing that
finding would have resulted in the BPA area being reclassified
from noderate nonattai nment to serious nonattai nnment.
Alternatively, we proposed to extend the attai nment date,
providing that Texas nmet the criteria of our July 16, 1998
transport policy, “Cuidance on Extension of Attainnent Dates for
Downwi nd Transport Areas.”

Finally, a nunber of the comments received in Docket A-98-47
on EPA' s notice regarding “Extension of Attai nnment Dates for
Downwi nd Transport Areas” 64 FR 12221 (March 25, 1999), are
relevant to this rul enmaking. EPA incorporates its responses to
those comments, set forth in 66 FR 586 (January 3, 2001), insofar
as herein relevant. EPA sets forth responses to sone of the

general comments in Section AL Adverse comments as they apply
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specifically to the BPA area are addressed in Section C
The foll ow ng di scussion sumarizes and responds to al

three sets of comments.

A. Conments Received in Response to March 1999 Notice

Comment 1: EPA does not have the |legal authority to extend
the attai nnent deadline for serious areas until hoped-for NOx
reductions occur fromupw nd states in response to the NOx SIP
call and/or section 126 actions. Such an extension is not
aut hori zed by any provision of the statute. It is not within
EPA' s discretion to extend the attai nnent dates for downw nd
areas classified as noderate or serious. The Act does not
authorize EPA to extend attai nnent deadlines except in certain
i nstances. Congress provided express attai nnent deadlines in the
Clean Air Act, and EPA is without authority to create exenptions
fromthem Section 181 provides the only exception to the
general rule that areas nust neet their attai nment dates, and is
t he exclusive remedy. Section 181(a)(5) allows a one-year
extension if the state has conplied with all requirenents and
commitments in the applicable SIP and had no nore than one
exceedance in the attainment year. |In section 181(a)(5),
Congress provided other authority for extending attai nnent dates,

but not to address effects of transport. See section 181(a)(5).
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Section 181(b)(2)(A) requires reclassification for failure to
attain by the attainment date. Section 182 requires subm ssions
of attainment plans by the applicable attai nment date. EPA s
policy violates these express provisions. The statutory
deadlines for attainment, the requirenent that SIPs adopt
nmeasures adequate to provide for attai nment by the statutory
deadlines, the statutory limtation on EPA's authority to extend
attai nment dates under section 181(b), and the procedures to be
followed in the event an area fails to attain by the deadline are
unequi vocal and unanbi guous, and conpliance is required under
step one of Chevron. (The Suprene Court in Chevron detailed the
process that a reviewi ng court nust go through in determ ning
whet her an agency’s construction of a statute is proper. The
first step is the question whether Congress’ intent is clear. |If
Congress has directly spoken to the precise question at issue,
t he agency nust give effect to the unanmbi guously expressed intent
of Congress. Chevron U.S. A v. Natural Resources Defense
Council, 467 U.S. 837 (1984).) The extension policy is
I nconsi stent with sections 182(b)(1)(A), 182(c)(2) (A and
172(c) (1), which require each nonattai nment area to provide for
attai nnent and submt SIPs providing for attai nnent by the
applicabl e deadline. There is no exenption fromthese nandates
for downw nd areas that can attain through | ocal reductions, but

find it difficult to do so. The EPA policy is also inconsistent
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wi th the Phoeni x reclassification action, which stated that EPA
had no flexibility to provide for attainment date extensions in
that circunstance. |In section 181(i) Congress refused to give
EPA authority to extend attai nment dates in |ight of
reclassification. Although this conment specifically refers to
attai nnent date extensions for serious areas, the EPA addresses
it here in the context of granting extensions to noderate areas,
such as the BPA area.

Response 1: The absence of an express provision in the
Cean Air Act for an attai nnent date extension based on transport
does not deprive EPA of the authority to interpret the Act to
permt such an extension. Nor do the specific attainnent date
extension provisions in the statute preclude EPA's interpreting
the statute to allow for an extension to account for upw nd
transport that has interfered with downw nd attai nnent. Thi s
interpretation is necessary to prevent the thwarting of
Congressional intent not to unfairly burden downw nd areas. In
various parts of the statute, Congress expressed an intent to
acconplish this through provisions prohibiting transport, but
these provisions failed to achieve the Congressional goal in tine
to all ow the downwi nd areas to neet their originally prescribed
attai nnment dates.

The provi sions of section 182 governing reclassification

al so do not prohibit EPA frominterpreting the Act to provide for
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an attainment date extension based on transport. EPA s policy of
extendi ng attai nment dates for ozone nonattai nnment areas affected
by transport of ozone and ozone precursors represents a
reasonabl e effort to avoid the frustration of Congressional
intent to which a literal application of the reclassification
provisions would | ead. Were a “literal reading of the statute
woul d actually frustrate the congressional intent supporting it,
[a court may uphold] an interpretation of the statute nore true

to Congress’s purpose.” EDF v. EPA 82 F.3d 451, 468 (D.C. G

1996) .

I n 1990, Congress established a classification schene for
ozone nonattai nment areas that provided for those areas to be
classified on the basis of the severity of their ozone probl ens
and for areas with nore serious problens to be given nore tinme to
attain, but also required to inplenent nore control neasures. As
part of these provisions, Congress enacted the reclassification
provi si ons under which ozone nonattai nnent areas that failed to
attain the ozone standard as of their attai nment dates were to be
reclassified to a higher classification, thereby receiving an
extension of their attainnent date, but also being subjected to
additional control requirements. See section 181(b)(2).

(Phoeni x was reclassified with no denonstration of transport.)

On their face, the reclassification provisions do not

provi de for any exenption fromthe reclassification process for
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areas affected by ozone transport from other upw nd areas.
However, EPA believes that, in |light of devel opnents since the
enact nent of the 1990 C ean Air Act Amendnents, a litera
application of those provisions to such areas would frustrate
broader congressional intent. In this context it is inmportant to
recogni ze that, apart fromthe ozone reclassification provisions,
the Act contains provisions — section 110(a)(2)(D) and
110(a)(2)(A) — that obligates states to prohibit pollution —
i ncl udi ng ozone and its precursors — fromsources within the
state that contribute significantly to nonattai nnent and
mai nt enance problens in downw nd areas (whether within that state
or outside it). (Section 110(a)(2)(A) does not expressly deal
Wi th transport but inposes a general obligation on a state to do
what is needed to neet its CAA obligations, which include
bringi ng nonattai nnent areas within the state into attai nnent
and, if upwind areas within the state contribute significantly to
nonattai nnent, dealing with em ssions fromthose areas.)
Congress was cogni zant of the need to control such em ssions, and
of the inequities between upwi nd and downw nd sources that could
result if upwi nd areas did not inpose enm ssion controls on their
sources that contribute to downwi nd air quality problens.
Congress thus sought to establish a regine that would elimnate
such inequities.

Such controls were not inposed in the tinefranmes antici pated
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by Congress. As explained in EPA's transport policy, it in fact
took many years for EPA and the States to gain a sufficient
understanding of the interstate and intrastate ozone transport
problemto determ ne the appropriate division of contro
responsibilities between the upwi nd and downw nd areas under the
Clean Air Act. It was only through the work of the Ozone
Transport Assessnment G oup (OTAG, which consisted of nenbers
fromstates (including the State of Texas), industry and
envi ronmental groups, and EPA's subsequent NOx SIP call
pronul gated in Cctober, 1998, that a better scientific
under st andi ng of ozone transport resulted and how to divide the
responsibilities anobng and within the states was established.
These devel opnents occurred after the attai nment date of Novenber
1996 for the BPA area. Nor did Congress intend that an upw nd
area within a state, but with a later attai nment date, such as
HG should accelerate the tinmetable provided for its own
attai nnent as an indirect neans of controlling transported
pollution in a downwi nd area |i ke BPA

As EPA stated in its explanation of the |legal basis for its
attai nnent date extension policy, the graduated control schene in
sections 181 and 182 of the Act expressed Congressional intent
t hat areas have varying attai nnent dates, based on the severity
of their air quality problem Wiile all areas nust attain “as

expeditiously as practicable”, the nore polluted areas are given
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| at er deadl i nes because they nust acconplish greater reductions.
Thus many upwi nd areas have | ater attainnment dates than the
downwi nd areas that they are affecting. Wth respect to the BPA
area, the upwind area affecting it, the HG area, has an
attai nment date el even years later than the BPA area’ s origina
attai nment date. EPA has interpreted section 110(a)(2)(A) of the
Act as incorporating for areas within the sane state the
requi renent, anal ogous to section 110(a)(2)(D)(i)(1) for areas in
different states, that an upwi nd area, consistent with the
provi sions of the Act, be prohibited fromcontributing
significantly to nonattai nnment in a downw nd area.

EPA explained in its policy that these provisions
“denonstrate Congressional intent that upwi nd areas be
responsi ble for preventing interference with tinely downw nd
attainment.” They nust be reconciled, however, with express
Congressional intent that nore polluted areas be allotted
additional tinme to attain. Since Congress failed to specify how
to fill this gap, EPA's policy interprets the Act to harnonize
the attai nment denonstration and attai nnment date requirenents for
downwi nd areas affected by transport both with the graduated
attai nnent date schene and the schedul e for achieving reductions
in emssions fromupw nd areas. Not to do so would result either
I n penalizing downw nd areas for upw nd areas’ pollution or

shortening the tine for em ssions reductions and attai nnment in
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the upwi nd areas - tinmefranes that Congress had expressly
determ ned shoul d be | engthier.

To apply the reclassification provisions of section 181(b)
wi t hout taking into account the timng of the identification and
i npl ementation of the em ssion reductions needed to elimnate the
significant contribution of upwi nd areas to the downw nd areas
woul d result in the downw nd areas’ sources being required to
I npl ement potentially costly control measures to offset the
effects of upwind area pollution — pollution that will be
elimnated by em ssions reductions in the upwind areas with | ater
attai nnment dates. Inposing on doww nd areas the burden of
controlling for pollution attributable to upw nd sources woul d
conpound the inequities that Congress was seeking to avoid,
thereby frustrati ng Congressional intent.

Section 181(b)(2) provides that EPA shoul d determ ne whet her
an area attained the standard “within six nonths follow ng the
applicabl e attai nnent date (including any extension thereof).”
This reference to extensions in section 181(b)(2) is not limted
to extensions granted under section 181(a)(5). Nor does section
181(a)(5) state that Congress intended it to be the only source
for an extension.

Mor eover, section 181(a)(5) addresses only one specific type
of an extension. The fact that Congress provided an extension

based on air quality that is near attainnent at the tinme of its
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deadl i ne does not inply that Congress precluded the Adm nistrator
fromconferring extensions based on other considerations — such
as the case when air quality is affected by downw nd transport.
The principle underlying section 181(a)(5) — that areas should
not be reclassified if they have done enough to control local air
pol lution but are still not able to attain — also applies in the
case of downwi nd transport. Section 181(a)(5) shows that
Congress was not unalterably opposed to extensions of attainnent
dates without requiring an area to be subjected to
reclassification and the increased control burdens that go with
reclassifications. Indeed, section 181(a)(5) indicates that
Congress wanted to extend attai nment dates without adding control
obl i gati ons when an area had done what was apparently sufficient
to bring it into attainnent.

The United States Court of Appeals for the District of
Columbia Circuit has previously held that EPA may extend SIP
subm ssi on deadlines even without explicit statutory

aut hori zati on. In Natural Resources Defense Council, Inc. v.

EPA, 22 F.3d 1125, 1135-36 (D.C. Cir.1994), the Court upheld
EPA' s extension of a statutory deadline for subm ssion of NOx

rul es and a NOx exenption request under section 182(f). Although
the Court did not use the theory advanced by EPA, the court did
find that the Agency had authority under the CAA to extend the

deadline. EPA had found that additional tinme would be needed for
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States to conduct photochem cal grid nodeling in order to
docunent the effects of NOx reductions on an area. EPA had found
that “the tinme needed to establish and inplenment a nodeling
protocol and to interpret the nodel results will, in a variety of
cases, extend beyond the Novenber 15, 1992 deadline for
submi ssion of NOx rules.” EPA thus extended the subm ssion
deadl i ne, provided the states could show that nodeling was not
avai l abl e or did not consider effects of NOx reductions and that
the states submt progress reports on the nodeling. The D.C
Circuit upheld EPA s extension of the deadline and of EPA's tine
to review the subm ssions and nake an exenption determ nation.
The Court found that “because only a single NOx RACT subni ssion
is required under the statute, it is logical to infer that
Congress intended data supporting exenptions to be included in
that submttal and that the EPA have the full 14-18 nonths to
review them and to make an exenption determ nation.” Even in the
absence of explicit statutory authority, the Court held that “had
Congress foreseen the exenption timng problem a matter outside
the EPA's control, it would have elected to accord the EPA the
full statutory reviewtine.” 22 F.3d at 1136. The court ruled
that “under the circunstances here the NOx RACT deadl i nes were
properly extended to further the Clean Air Act’s purposes.” Id.
At 1137.

Here, simlarly, EPA's and the states’ inability, until
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recently, to adequately docunent the inpacts of upw nd areas on
the attai nnent status of downw nd areas, and to assess and
all ocate responsibilities anong the areas, caused a delay in
neeting the attai nnent deadlines. EPA believes that, had
Congress foreseen this timng problem it would have elected to
accord the states and EPA nore tine to neet the attai nment
deadl i nes wi t hout inposing reclassification requirenents on
downwi nd areas. As in the case of the del ayed photochem cal grid

nodel i ng needed for the NOx subm ssions at issue in NRDC v. EPA,

EPA has shown that the ability to docunent and anal yze ozone
transport was delayed. And as with the criteria inposed on areas
seeki ng NOx submi ssion extensions in NRDC, EPA has required
anal ogous showi ngs by the states, limting the extensions to
t hose areas that docunent a transport problem and that submt
attai nment denonstrations and adopt | ocal neasures to address the
pollution that is within |ocal control

And | astly, Texas has benefitted fromthe OTAG NOx SIP cal
experience. Fromthis nodeling we (EPA and Texas) gai ned a
better understanding of the role NOx enissions play in the
formati on and transport of ozone. Earlier we had thought | ocal
VOC was the nmmjor contributing factor, but through the OTAG
regi onal nodeling and ot her anal yses bei ng conducted during that
time period we | earned that NOx em ssions play a major role in

ozone formation and that ozone transport distances are much
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| onger than envisioned. As a result TNRCC i nproved, through its
regi onal nodeling to devel op boundary conditions, the manner in
whi ch transported NOx is treated. Also, during this tine period
they benefitted frominprovenents in our em ssions inventories
and updates to the carbon bond IV chemi stry in the nodel (e.g.,
i nprovenent in the isoprene chem stry). These inprovenents were
necessary for us to understand the ozone problemin BPA.

Though not a product of the OTAG or NOx SIP call nodeling,
TNRCC did use this tinme to better understand the | and/sea breeze
phenonenon whi ch has added a | evel of conplexity to the HG and
BPA anal ysis not seen any where else in the country (with the
exception of sonme | ake breeze effects in the Lake M chigan area).
Em ssions in the HG and BPA areas are emtted into the |ocal
at nosphere where ozone formation begins, |ater em ssions and
ozone formed are transported out over the warmair over the Qulf
of Mexico where the warner tenperatures further activate the
chem stry to formnore ozone which is then transported back
I nl and over both areas. So far, current neteorol ogi cal nodels
have not been able to accurately sinmulate this process. However,
our understandi ng of what is happening has inproved to the degree
that we at | east know better how to interpret the photochem cal
nodel results.

As for Section 182(i), it has no bearing on the authority of

the Adm nistrator with respect to the attai nnent date extensions
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at issue here. Section 182(i) applies to the authority of the
Adm ni strator after an area has been reclassified, and relates to
the setting of an attainnent date for the reclassified area. It
does not apply to an area that is not being reclassified, but
rather is being granted an extension of its attainment date that
effectively defers the applicability of the reclassification
provisions. Here, EPA is authorizing an attai nnent date
extension to relieve an area fromreclassification requirenents,
and thus 182(i) does not apply. The section explicitly applies
to an area that has already been reclassified, and indicates
not hi ng about the authority of the Adm nistrator to extend an
area’s attainment date prior to a determnation that the area
nmust be reclassified. Nor does section 182(i) indicate
Congressional intent to deny EPA authority to interpret the Act
consistently with provisions designed to prevent downw nd areas
frombeing forced to conpensate for upw nd pollution

Comment 2: The Act does not authorize EPA to extend the tine
for inplenentation of adopted | ocal control neasures. EPA' s
approach all ows downw nd areas to defer inplenentation of | ocal
nmeasures until the extended attai nnent deadline, thereby
precluding any determ nation that the | ocal neasures have
achi eved the degree of em ssion reduction necessary to provide
for attai nment when the upwi nd sources are controlled. EPA

unl awful Iy proposes to allow attai nment date extensions for
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downwi nd areas to inplenent |ocal control nmeasures. Under
sections 182(b) (1), 182(c)(2)(A), and 172(c)(1l), downw nd areas
nmust provide for attai nment of the NAAQS, and EPA unlawfully
seeks to | essen these statutory obligations.

Response 2: As explained in Response |, above, EPA' s
attai nment date extension policy ains to effectuate, not
frustrate the intent of Congress, by providing for an equitable
al l ocation of responsibilities between upwi nd and downw nd ar eas.
Under EPA's interpretation, when an upw nd area interferes with a
downw nd area’s ability tinely to attain the standard, the
downwi nd area retains the obligation to adopt all applicable
| ocal nmeasures, and to inplenment them as expeditiously as
practicable, but no |ater than the date by which the upw nd
reductions needed for attainnent will be achieved. Moreover, EPA
requires that the area submt an approvabl e attai nnment
denonstration contai ning any necessary, adopted |ocal neasures
and show ng that, assum ng the appropriate upwi nd en ssion
reductions, the area will attain the |-hour standard no | ater
than the upwi nd area’s attai nnent date. Thus both the upw nd and
downw nd areas are held accountable for their respective shares
of the em ssions reductions required to achieve attainnment in the
area. EPA views this coordination of the responsibilities of the
upw nd and downw nd areas not as a | essening of the statutory

obligations, but as a reconciliation of themw th the reality of
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air transport as we have cone to understand it, and with the
I ntent of Congress that areas nake expeditious progress towards
attai nment w thout sacrificing basic principles of fairness. The
attai nment date extension policy thus will still lead to
attai nment as expeditiously as practicable, taking into account
the upwi nd contribution. Indeed, given the inpact of the upw nd
area’s contributions and the need for the upwi nd area em ssions
reductions, requiring |ocal contributions earlier would not
accel erate attai nment, considering that EPAis requiring the
downwi nd areas to inplenent |ocal controls as expeditiously as
practicable. Mreover, the difficulty until recently of
assessing relative contributions and responsibilities of upw nd
and downwi nd areas | ends support to extendi ng attai nnent
deadlines in these circunstances, even w thout express statutory

perm ssion. See NRDC v. EPA discussed supra, in Response to

Comrent 1.

Comment 3: Reclassification alone has no i medi ate or
mandat ed regul atory consequence. A SIP revision can consist of a
showi ng that attainment will result frominpl enentation of
em ssion reductions already required pursuant to the SIP call.
EPA' s Extension Policy is inconsistent with Cean Air Act
sections 179(c) and (d). This provision does not require
addi tional |ocal control neasures beyond those previously

approved and i nplenmented by the State if adequate control
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neasures have been adopted for upwi nd areas and are in the
process of being inplenented.

Response 3: Reclassification does inpose regul atory
consequences. Section 182(i) requires that “each state
contai ni ng an ozone nonattai nment area reclassified under section
181(b)(2) shall neet the requirenents of subsections (b) through
(d) of this section as may be applicable to the area as
reclassified.” Thus the area nust neet the nore stringent
requi renents of a higher classification, including new source
revi ew of fsets and changes in cutoffs for permtting. The
provi sions of section 181(b) apply to reclassification of ozone
areas. Sections 179(c) and (d) do not apply to ozone areas that
are classified as nmargi nal, noderate, or serious, which are
subject to the requirenents of section 181, if EPA determ nes
that they failed to attain the ozone standard as of the
applicabl e attai nnent date pursuant to that section

Comment 4: Sections 176A and 184 of the CAA do not support
EPA' s extension policy. Congress left no roomin the statute for
attai nment date extensions for downw nd areas, considering
i nstead the additional recormended OTC control neasures for
upwi nd areas to be sufficient. Sections 110(a)(2)(D)(i)(1) and
110(a)(2) (A) do not authorize the EPA policy. Section
110(a)(2) (D) inposes a burden only on upwi nd states and does not

relieve downwi nd states of their obligation to attain by the pre-
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set attainnent dates. EPA lacks the authority to rewite the
extension authority Congress wote into sections 181(a)(4) and
(b)(3). Congress was well aware of the transport problem and
addressed it in explicit provisions, including section
110(a)(2) (D), section 110(a)(2)(A), section 184, section 176A,
section 126, section 182(h), and section 181(a)(4). Thus
Congress knew how to address pollutant transport and how to draft
an attai nnment date extension addressed to it when it w shed to do
so. It also provided for voluntary reclassification under
section 181(b)(3) to be available for downwind areas if affected
by transport. Congress dealt with transport explicitly in
sections 181(a)(4), 182(h) and 182(j)(2). Congress knew how to
exenpt transport-affected areas fromcontrol requirenents if it
wanted to, as it did for rural transport areas under section
182(h). Congress limted relief for areas subject to transport
to exenption fromsanctions, but did not extend this to section
110(c) FIPs. H R 101-490, at 248. This shows Congress’ intent
to apply all of the CAA enforcenent tools except for sanctions
under section 179. Congress considered the effects of transport,
but not in the reclassification context. Congress did provide for
attai nnent date extensions, but not in this context.

Response 4: Having crafted provisions in the 1990
Amendnents that it believed woul d be adequate to address the

probl em of downw nd nonattai nment, Congress did not expressly
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provide for an attai nnment date extension based on transport. But
t he absence of such a provision does not prevent EPA from
inferring that Congress would have intended to provide such
relief should the express provisions fail to function as
envisioned. In fact, the manner in which Congress did address
the issue of transport shows that EPA's interpretation is
consi stent with Congress’s approach in other sections of the Act.
EPA' s interpretation resolves the problemthat arose when the
express statutory tools failed to function as Congress had
envisioned. It also, as EPA pointed out in its guidance, 61 FR
14441 (March 25, 1999), provides a neans to reconcile the
attai nment denonstrations and attai nnent date requirenments for
downwi nd areas with the graduated attai nment date schene and
schedul e for achieving reductions in the upwi nd areas. Although
Congress intended that upwi nd areas be responsible for preventing
interference wth doww nd areas’ attainnent dates, it also
expressly allotted nore tinme for certain upwi nd areas to reduce
their em ssions so as to attain the standard.

EPA di sagrees with commenters that Congress intended section
110(a)(2) (D) and the other transport provisions to exclude the
possibility of further relief for downw nd areas. These sections
express Congressional intent that downw nd areas not be saddl ed
wWith responsibility for pollution beyond their control. Their

prem se was that there would be a neans of redress against upw nd
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areas prior to the dowmwi nd area’s attai nnent date — a neans that
al so woul d not be at odds with Congress’s decision to provide
| onger attainnent periods for upwi nd areas confronting onerous
pol lution problens. But, as EPA pointed out in its guidance,
there was in fact no practicable way to carry out the
Congr essi onal schene until a nuch nore conprehensive
under st andi ng of the conplex facts of ozone transport could be
achi eved.

Al t hough Congress in the 1990 Anendnents and in prior
versions of the Clean Air Act attenpted to deal with the issue of
transport, the reality of the problem proved far nore conplicated
and intractable than expected. As explained in EPA s gui dance,
64 FR 14441 (March 25, 1999), and in the January 3, 2001,
rul emaki ng granting extensions to serious areas (66 FR 586), it
took many years for EPA and the states to study, analyze, and
attenpt to resolve the allocation of responsibility for
transported ozone pollution. A detailed description of the
history of efforts to address ozone transport through the 1990's
may be found in the preanbles to these NOx SIP Call and Section
126 rul emaki ngs. 63 FR 57360-63, 64 FR 28253-54.

The BPA and HG areas are not subject to the NOx SIP call.
But the analysis of transport devel oped for the NOx SIP Cal
ai ded EPA and Texas in understanding the transport problemin the

BPA area. See Section C, Response 2. The BPA SIP was submtted
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I n Novenber 1999 and supplenented in April 2000. The HG SIP was
subm tted in Decenber 2000, the date for subm ssion for al
severe areas.

Thus, although Congress in the Clean Air Act had fornul ated
a prohibition on transport interfering with doww nd attai nnent,
it remained largely theoretical until EPA and the states could
understand how to identify, quantify, and analyze the transport
of em ssions, and devel op regul atory neans to coordinate the
respective responsibilities of a nultitude of upw nd and downw nd
areas. Al though Congress endowed EPA and the states with | egal
tools to protect downwi nd areas frominterference with
attainment, it did not give themthe ability to use the tools in
the tine frame anticipated by Congress. By the tine EPA and the
stat es gai ned an understandi ng of regional transport sufficient
to all ow enforcenment of the provisions of the Act, it was too
| ate to hel p some downw nd areas neet their attai nment dates,

I ncl udi ng noderate areas such as the BPA area.

As set forth in Response | above, Congress intended, through
enact nent of the provisions addressing transport cited by
commenters, to prevent downw nd areas from being hel d account abl e
for pollution over which they exercise no control. Because of
the conplexity of the transport problem EPA and the states could
not deploy these statutory provisions in tinme to achieve

attainment by their original attainnment dates. But this does not



36

mean that Congress woul d have i ntended EPA to construe the very
provi si ons designed to protect downw nd areas as precluding EPA
frominterpreting the statute to provide the relief that those
provisions failed to furnish. Notw thstandi ng the absence of an
express provision for an attai nment date extension based on
transport, EPA believes that, taking into account the Act read as
a whol e, Congressional intent supports EPA's interpretation of an
attai nment date extension in the circunstances presented here.

Conmenters argue that the fact that Congress fornul ated
vari ous provisions addressing certain specific types of issues
concerning transported pollution, but did not provide for an
explicit attai nment date extension based on transport, should be
taken as proof that Congress neant to preclude such relief. But
each of the provisions cited by conmenters was designed to
address a different problemfromthe one EPA addresses here, and
none underm nes EPA's interpretation that Congress intended to
provide relief in the situations currently confronted by downw nd
ar eas. As shown in EPA s previous responses, Congress expressed
its intent in the transport sections to protect downw nd areas
fromthe burdens of transported pollution, but the nmechanisns it
provi ded coul d not be invoked in tine.

For exanple, section 181(a)(4) concerns the potential for
adj ustnent of the original classification of an area if its

design value is within a certain margin. It allows the
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Adm ni strator to consider a nunber of factors, including anong
themtransport. This provision in no way casts doubt on the
Congressional intent not to penalize downw nd areas through
mandatory recl assification should they later fail to attain the
standard due to transport. Section 182(h) provides a nechanism
for original classifications of rural transport areas as narginal
areas, the lowest |evel of ozone nonattai nment areas. Far from
i ndicating that Congress did not intend relief for areas that are
victinms of transport, this provision reflects Congressional
concern with not burdening areas with responsibility for
transport not of their making. It sheds no |light on whether
Congress woul d have intended EPA to reclassify areas suffering
fromtransported pollution if they were subsequently unable to
meet their attai nment dates.

Nor, as commenters suggest, would so-called “voluntary”
recl assification under section 181(b)(3) furnish an adequate
remedy for the situation confronting areas that fail to attain
due to interference fromtransport. An area that felt
constrained to seek “voluntary” reclassification would still be
forced to subject itself to nore stringent requirenents to
control local pollution in lieu of inposing on upw nd areas the
responsibility for the transport they caused. Further, the
I nposition of the nore stringent |ocal controls would still not

bring the downwi nd area into attainment. It could not reach
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attai nnent unless and until the upw nd area reachs attai nnent and
stops affecting the downwind area’s ability to attain.

Comment 5: The states had power to tinely submt SIPs
controlling local pollution to the full extent that it was in the
state’s power to require, and conbine it with a request to EPA to
I nvoke EPA's authority to control upwi nd pollution, and in this
way the state could have attained by the applicabl e deadline.
EPA' s 1994 overwhel m ng transport policy required transport
nodel ing to be docunented the sane tine as the attai nnment
denonstration due in 1994. There is no justification for
allowing states to request attai nment date extensions based on
transport of which they were aware many years ago. An opening is
created for upwind states to argue that the NOx SIP cal
effectively accelerates their attainnment dates. The OTC was to
reconmend neasures to bring about attainnent by the deadlines “in
this subpart.”

Response 5: As pointed out in EPA s Response 4, above, an
awar eness that transport was occurring is not equivalent to an
ability to identify, analyze, and control the em ssions that
cause it. This ability, which grew out of years of study and
joint effort, did not coalesce until 1998. Thus, downw nd
states and areas were faced with the prospect of having to
shoul der responsibility for pollution not of their nmaking — a

responsi bility that Congress did not intend to i npose on them
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even as they were aware of an ongoing effort, involving EPA and
thirty-seven states (including Texas), to allocate
responsibilities for transport through the OTAG process. As EPA
stated in its guidance on the attai nnent date extension, the
state of know edge about and the ability to docunent and nodel
transport has advanced consi derably since the issuance of EPA s
overwhel m ng transport gui dance. The commenters seek to ignore
the climate of uncertainty in which states and EPA were operating
with respect to controlling transported pollution.

But even with the allocation of responsibilities now
avai |l abl e, EPA believes that Congress did not intend to
accelerate the obligations of upwi nd areas so that downw nd areas
can neet earlier attainment dates. This would underm ne the
objective, firmy enbodied in the graduated attai nnment franework
of the Clean Air Act, to allow upwind areas with nore severe
pol lution | onger attainnent deadlines. Upw nd areas with |ater
attai nnent dates still find it difficult to reduce em ssions
solely to control for transport w thout accelerating the tine
frames intended by Congress. It is unrealistic to expect upw nd
areas to be able to segregate out the reduction of em ssions for
pur poses of transport fromthe reduction of em ssions for
pur poses of achieving attainnment in the upw nd area.

The fact, as a commenter points out, that Congress

envi si oned that the OIC-recommended neasures woul d bring about
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attai nment by the dates “in this subpart” reflects Congress’ over
optimstic view that transport woul d be understood and controlled
intime to allow upwi nd areas to be held accountable for their
contributions to downw nd nonattai nment. The conment underscores
t hat Congress expected upwi nd reductions to take place by the
time the downwi nd area was supposed to attain — this confirns
t hat Congress expected that upwi nd pollution would be controlled
prior to downw nd attai nnent deadlines, and that only | ocal
pol lution would remain as the downw nd area’ s responsibility.
But, as we previously stated, the tinme line for analyzing and
assessing transport, and the resulting ability to set boundary
conditions for nodeling attai nnment denonstrations, did not keep
pace with Congress’ expectations. EPA is extending attainnent
deadlines in order to allow upwi nd areas to assunme responsibility
for the pollution they generate and that is transported across
State boundaries or to downw nd areas wthin a state, and to
fulfill the Congressional intent that downw nd areas not be
saddl ed with this burden.

Comment 6: EPA's decision directly conflicts with NRDC v.
EPA, 22 F.3d 1125 (D.C. Cir. 1994), where the Court held that EPA
could not extend a clear statutory subm ssion deadline.

Response 6: To the contrary, EPA believes that NRDC v. EPA

supports EPA's authority to issue the attai nnent date extensions

at issue here. In that case the U. S. Court of Appeals for the
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D.C. Grcuit upheld EPA's extension of SIP submttal deadlines
even though such extensions were not expressly permtted by the
Clean Air Act. See the discussion in Response to Comment |,
above. The Court relied in part on the need for additional tine
to undertake photocheni cal nodeling to docunent the inpact of NOx
reductions on individual areas, an effort that took nore tine
t han Congress anticipated. Here, the effort to docunent, nodel,
and anal yze regi onal ozone transport issues and assess
responsibility for relative contributions is, if anything, nore
conpl ex than the NOx exenption show ngs for which the Court

uphel d deadline extensions in NRDC v. EPA. The Court’s reasoning

in NRDC v. EPA should be fully applicable to the policy at stake
here.

Comment 7: A conmenter concedes that “EPA's delay in
establishing the mandatory em ssion reduction targets for upw nd
States mght justify the delay in adoption of adequate section

110(a) (2) (D) neasures by the upwi nd states,” but concl udes that
the delay “cannot justify delaying the obligation of downw nd
States to inplenment all the |ocal neasures necessary for
attainment by the statutory deadline.” One commenter, while
acknow edging that it “does not take issue with EPA s objective
of accommodati ng the del ayed control contributions from upw nd

areas,” contests EPA's claimof authority to extend attai nnent

dates. This comenter suggests that the appropriate remedy is
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for EPA to authorize states to take credit for nmandated em ssion
reducti ons when preparing attai nnent denonstrations and
determ ning the degree of local controls needed to attain.

Response 7: Wiile the comenter recognizes that there was a
del ay in understanding and regul ating transported pollution that
“mght justify the delay” in upw nd states adopting section
110(a) (2) (D) neasures, and agrees with EPA s objective in taking
this delay into account, the comenter’s proposed solution fails
to address the problemit acknow edges. The commenter suggests
all ow ng areas to take credit when they prepare their attainnent
denonstrations — but this solution addresses only the planning
requi renent, and does not assist the areas in solving the problem
of failing to neet their attainnent deadline. It is to address
this issue, and to effectuate Congressional intent to avoid
penal i zi ng downwi nd areas in these circunstances, that EPA has
formul ated the attai nnent date extension. The delay in
ascertaining the anount and achieving the reality of upw nd
reducti ons — a delay conceded by commenters — resulted in
uncertainty in a dowmmwi nd area’s ability not only to plan for
attainment, but to realize it.

This comment al so highlights the difficulties that EPA' s
attai nment date extension policy was designed to address: nanely
that the states and EPA were (1) not able to assess relative

contributions until it was too late to inplenent the controls to
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bring about attainnment; and (2) upwi nd areas with | onger
attai nnent dates should not be required to accelerate their
reductions in tinme to help bring about attai nment as scheduled in
af fected downwi nd areas with earlier attainnent dates. As the
policy explains, the determ nation of relative upw nd and
downwi nd contri butions, how downwi nd areas should nodel their
attai nment denonstrations to show the upwi nd areas’ inpact, and
the allocation of responsibility for determ ning controls did not
occur in time for a nunber of areas to neet their attai nment
deadl i nes.

Comrent 8. EPA's approach allows em ssion reductions from
notor vehicles to be deferred beyond the deadlines currently
required by the Act. The policy allows deferral of conformty
budgets beyond the statutory attai nnent year. It is also
i nconsi stent with statutory requirenents for reasonable further
progress in section 182(c)(2)(B), for inplenentation of al
reasonably avail abl e control neasures as expeditiously as
practicable in section 172(c)(1), and for requiring that
transportation plans and TIPs “will not delay tinely attainnment
of any standard or . . . other mlestones in any area in section
176(c)(1).”

Response 8: EPA disagrees with the comenter that the
policy allows deferral of reasonably available control neasures

beyond dates contenplated in the Act. The statute requires SIPs
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to provide for attainment as expeditiously as practicable and for
reasonabl e further progress as necessary to provide for
attainment. The RACM neasures the comrenter is apparently
referring to are not specific nmeasures that the statute requires
to be inplenented by a fixed date. Rather, they are whatever
RACM neasures, including notor vehicle nmeasures, necessary to
provi de for attainnent and RFP by the applicable attai nnent date.
Thus, whatever attainnent date is applicable, an attainnment date
extension, etc., defines the outside date by whi ch RACM neasures,
i ncl udi ng notor vehicle neasures, necessary to provide for tinely
attai nment nust be inplenented. A determ nation nust then be
made whet her any additional measures coul d advance that date, but
the analysis is keyed to the established attai nnment date. The
comment er al so conpl ai ns about del ays in establishing budgets for
conformty purposes, and requirenents that transportation
activities not delay tinely attainnent. Again, these issues are
not relevant to establishing an appropriate attai nnment date.

Mot or vehicl e em ssion budgets for conformty purposes are those
budgets that are established for the attainment year. The Act
does not require that these budgets be set for any specific year,
but rather contenplates that they will be established for the
attai nment year. \Were EPA has properly determ ned that an

attai nnent date extension should be granted, conformty budgets

are required for the extended attai nment year; they are no | onger
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required for the superseded attai nnent year. The requirenent
that transportation activities not delay tinely attainnment is a
duty inposed on transportation planning agencies to insure that
their activities will not interfere with attainnent of the
standard by the applicable attai nnment date. This duty is
irrelevant to establishing the appropriate attainment date in the
first instance. Once an applicable attai nment date is
established, transportation planners nust insure that their
activities will not delay attainnent by that date.

Comment 9: A conmenter argues that under the terns of
section 188(e), an extension of the PM attai nnent date may not be
granted unl ess the State denonstrates that the area’s SIP
contains “the nost stringent nmeasures that are included in the
I npl enmentation plan of any State or are achieved in practice in
any Sate, and can feasibly be inplenented in the area.”

Mor eover, section 188(e) provides for consideration of
transboundary em ssions from“foreign countries,” not fromU.S.
sources. EPA s proposed ozone nonattai nnent extension policy

i ncl udes neither of these limtations.

Response 9: The provision cited by comrenters applies the
PM 10 standard, and is not applicable to attai nment dates for
ozone. Mbreover, the regulatory reginmes applicable to ozone and
PM 10 are quite different, as are the types of transport issues

that arise with respect to these two different pollutants. The
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I ssues EPA and the states confront with respect to | ong-range
regi onal transport of ozone do not apply to PM10. Beyond that,

section 188(e) enbodi es a standard of i npracticability” as a
basis for seeking an extension for a PM 10 attai nnent deadli ne.
Wth respect to the ozone attai nnent deadlines at issue here, EPA
is not granting extensions solely on the grounds of
i npracticability of attaining the standard, but rather, that
Congress intended both upwi nd and downw nd areas to have an
opportunity to bear the responsibility for their respective
contributions to an area’ s attai nment probl ens.

Comment 10: EPA' s effort to “manufacture a conflict”
bet ween the statutory deadlines and transport provisions fails,
since these provisions nust be read together so that the upw nd
area’s “obligation to control pollution affecting the downw nd
area — be it interstate or intrastate — falls due no |ater than
the downw nd area’s attainnent date.” EPA s argunent that areas
with | onger attai nment dates be given additional tinme ignores the
statutory requirenent that areas attain as expeditiously as
practicable, even if that results in attai nment before section
181(a) (1)’ s outer deadlines. The section 181 attai nnent
deadl i nes are “outside limts.” A conmenter argues that Section
181(a) does not prevent upw nd areas from abating pollution in
downwi nd areas in tinme to neet the downw nd area’ s attai nment

date. EPA s policy cannot be defended as necessary to reconcile
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181(a) with the Act’s anti-transport provisions. Upw nd areas
shoul d be able to control pollution contributing to downw nd
area’ s nonattai nnent even before reaching their own | ater-
prescribed attai nnment dates.

A comrenter disputes EPA's interpretation of the |anguage in
section 110(a)(2)(D)(1) that SIP provisions prohibiting em ssions
whi ch cause transport be “consistent with the provisions of this
subchapter.” EPA should interpret the provisions to respect the
attai nnent schedul es of sections 181 and 182, and address
transport separately. No reference is nade to any |legislative
history that would legitimze EPA's reading. An upwi nd area’s
obligation to control transported pollution does not depend on
its own tinmetable for attainment. EPA s policy excuses upw nd
area’ s responsibility fromtheir obligations under sections 110,
176A and 184, exenpting themvia granting extensions to downw nd
areas. The policy defers doww nd action until the upw nd area
attains.

EPA inproperly assunmes that it would not be practicable for
upw nd sources to reduce em ssions contributing to downw nd
nonattai nnent prior to the tinme such reducti ons would be required
to attain in the upw nd area. The presunption should be
preci sely the opposite: unless the upwi nd state can show t hat
such reductions are inpracticable, EPA should assune such

reductions can be nade at tines to elimnate the upwind state’s
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contribution to nonattai nnent doww nd by the downw nd area’s
attainnment date. EPA s rule elimnates the Act’s requirenent
that attai nment be acconplished as expeditiously as possible.
Section 184 indicates Congressional intent that upw nd areas mnake
reductions if necessary to permt downw nd areas to attain by
their statutory deadlines.

Response 10: EPA disagrees with the commenter’s contention
that it has “manufactured a conflict.” Rather, EPA believes that
it recognizes and resolves the real tension between the statutory
deadl i nes and the transport provisions. EPA explained this
tension in its guidance on the attai nment date extension policy.
See al so EPA' s response to Conmment 4. Congress did not intend
that areas with nore severe pollution problens such as the HG
area, and accordingly | onger attainment dates, be forced to
accel erate reductions on a tinetable that otherw se would not be
required to neet their obligation to attain “as expeditiously as
practicable.” Comenters want EPA to read the requirenent for
upw nd areas, not as mandating attai nnment “as expeditiously as
practicable” — but as requiring deadlines that are not
practicable, solely for the purpose of obtaining doww nd
reductions.

In dealing with ozone, a regional pollutant, an upw nd
nonat t ai nnent area cannot nake reductions for transport purposes

wi thout affecting its schedule for making reductions for
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attai nnent purposes. Conpelling the upw nd area to nake
drastically faster reductions is akin to asking it to go on a
crash diet. But the interplay of the statutory provisions on
attai nment deadlines and transport reduction indicates that
Congress intended upwi nd areas to reduce transport, but not to
the extent of requiring shorter schedul es for upwi nd attai nnent.
Separating out reductions for purposes of attainment and those
for the purposes of transport is nore difficult than comenters
depict, and EPA believes that Congress did not intend a reginen
of drastic reductions without regard to the upwind area’s
attai nnment schedule. |In reality, an upwind area that remains in
nonatt ai nnent may well be shown to continue to transport
pollution to an affected downw nd ar ea.

Congress provided statutory tools to address the issue of
transport, and believed that they would be used to reach an
accommodat i on anong upwi nd and downw nd areas — but as EPA and
sone commenters have recogni zed, this accommodati on took | onger
than anticipated. Congress did not, however, intend that upw nd
areas be forced to apply drastic neasures in order to allow the
downwi nd areas to neet their shorter attai nment periods.

Al t hough the attai nnent deadlines can be viewed as “outside
limts,” they in fact represent the dates at which statutory
consequences nust be considered. As long as no earlier date is

deened to be “as expeditiously as practicable,” there is no
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evi dence that Congress considered an earlier date to be
acceptable for these areas, in disregard of “practicability.”
Even if earlier deadlines would be beneficial to downw nd areas,
Congress did not indicate that this criterion should override the
criterion of “practicability” for the upw nd area.

In adm nistering the Clean Air Act and the NOx SIP call, EPA
has interpreted section 110(a)(2)(d)’s significant contribution
test as requiring reductions as expeditiously as practicable
wi t hout requiring upwi nd areas to inpose draconi an neasures. The
United States Court of Appeals for the District of Col unbia
Crcuit recently upheld EPA's use of a cost conmponent in applying

that section’s significant contribution test. Mchigan v. EPA

213 F. 3d 663, 674-679 (D.C. Cir. 2000). EPA decided that the
states that were “significant contributors” under section

110(a)(2) (D) need only reduce their em ssions by the anount

achievable with “highly cost-effective controls.” 63 Fed. Reg.
At 57403. *“Thus, once a state had been nomnally marked a
‘significant contributor,” it could satisfy the statute, i.e.,

reduce its contribution to a point where it would not be
‘significant’ within the neaning of section 110(a)(2)(D)(i)(l) by
cutting back the anount that could be elimnated with *highly
cost-effective controls.”” 213 F.3d at 675.

I n applying section 110(a)(2)(D), the D.C. Circuit

concl uded that EPA can consider not only air quality inpacts, but
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al so costs of control. Thus EPA has been upheld in interpreting
the Act in a way that limts the upwind area’ s responsibility to
control pollution so as to mtigate its responsibility under
section 110(a)(2)(D). The upwi nd area should not have to inpose

draconi an controls. As the court in Mchigan v. EPA, concl uded,

“there is nothing in the text, structure, or history of section
110(a)(2) (D) that bars EPA fromconsidering cost inits
application.” 213 F.3d 679. The Court’s discussion nakes clear
that EPA, in interpreting the responsibilities of upw nd states
under section 110(a)(2)(D), may consider differences in cutback
costs in determ ning what constitutes a significant contribution,
and that EPA's inquiry is based on bal ancing a nunber of
considerations to bal ance health effects and cost-effectiveness.
EPA' s policy does not excuse the upw nd areas from
fulfilling their obligations under section 110 and part D.
Upwi nd areas will be held to section 110, part D and RACM
requi renents. EPA has determ ned the out-of-state upwi nd areas’
section 110 obligations through the SIP call. The SIP cal
requires reductions by the date EPA determ ned was as soon as
practicable to elimnate significant contributions to downw nd

areas®’. This is coupled with the upwind area’s obligation to

attain as expeditiously as practicable. The upwind area in this

'Because the D.C. Circuit stayed the obligation of States to submit plans by 13 months, the court also
extended by 13 months the date by which sources must implement the necessary controls.



52

I nstance, the HG area, nust reduce em Ssions as soon as
practicable to elimnate its significant contribution to the BPA
area. The HG area nust also attain as expeditiously as
practicable. It is appropriate to hold downw nd areas to the
upwi nd area’s attai nnent date as an outside limt until EPA acts
on the upwi nd area’ s attai nnment denonstration. The nodeling
evi dence we have now shows that the upwi nd area needs to cone
into attai nment for the downw nd BPA area to attain the standard.

The BPA area is inplenenting | ocal neasures by 2005. The
schedul e is based on tinme necessary for the engineering and
i nstallation of control equi pnment on point sources during their
regul ar mai ntenance and down tines. This period nmust be as soon
as possible, but such that BPA does not incur an econom c
hardship. This timng is appropriate and expeditious. Further,
EPA recal cul ated the estimate of the future design val ues based
sol ely on nodel ed days when winds are not coming fromthe HG
area. The results indicate that the | ocal neasures in BPA are
adequate to show attai nnent on days when transport is not an
I ssue. This confirnms that BPA has done all that they can to
address the | ocal portion of their nonattai nment problem

Comment 11: The section 182(j)(2) “but for” standard
applies to intrastate transport. An area nust denonstrate that
It would have acconplished attai nnent but for the failure of

other areas to inplement sufficient controls. The policy is
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vague, and fails to establish clear standards for a show ng of
transport. The “affected by transport” standard is unclear.

Response 11: EPA is not constrained by the section
182(j)(2) standard. This section is limted in application to
single nonattai nment areas that are |located in nore than one
state, and does not address transport comng into an area from
anot her, separate area.

The Texas nodeling for the BPA and HG nodel i ng domai n showed
that there were significant inpacts fromthe upw nd area on the
downwi nd area, no matter whether one used as a standard the “but

for,” “significant contribution” or “affected by transport”

formul ation. EPA s review of the nunber of days when there is an
exceedance in BPA for the 1990-94 data shows 41 exceedances in
the BPA area, of which 16 days are when wi nds are fromthe HG
area. This is nore than 3 exceedances per year (three being the
maxi mum nunber of exceedances allowed to still be in attainnment)
for BPA which are influenced by transport fromHG Gven the two
areas are less than 24 hours transport from each other, and the
life time of ozone and its precursors, it is reasonable to
bel i eve ozone observations and em ssions emtted in HG w ||
arrive in BPA within 24 hours. This argunent alone closely |inks
the two areas. Mbodeling which elimnated the HG em ssions and

resulted in 10-30 ppb change in ozone |evels in BPA, as

docunented in the TSD, shows HG is having a major inpact on BPA' s
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ability to attain the 1-hour ozone standard.

Congress intended that an upwi nd area that significantly
contributes to a downw nd area’ s nonattai nment probl em shoul d
bear responsibility for that pollution. The Texas nodel i ng shows
that significant contribution is made by the upwind area to the
downwi nd area seeking the attai nnent date extension. EPA still
bel i eves that Congress would not have intended to inpose the
burden on downwi nd areas for an upwi nd area’ s contribution

Comment 12: Transport is already incorporated into each
area’s section 181 design value and thus is assuned in setting
the projected attai nnent date. Congress understood transport
resulted in el evated design val ues, but did not authorize
classifications to take into account transport, and provided for
recl assification by operation of |aw based on air quality. In
section 181(a)(1), Congress directed that ozone nonattai nment
areas be placed within certain classifications based solely on
their design values, regardless of transport. Congress
understood that many areas were classified as noderate or severe
at least in part because of ozone transport, but did not grant
EPA di scretion to take such transport into account when
establishing initial classifications under the Act. Wy does EPA
believe so strongly that its approach is consistent with
Congressional intent, given Congress’s refusal to consider

transport in establishing the initial classifications and in
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light of sections 181(b)(2) and 182(i)?

Response 12: Section 181(a)(4) is for a discrete and
limted purpose. The fact that this provision governing the
initial classification process expressly takes transport into
account in a specific way does not mean that EPA is precluded
fromtaking transport into account when providing for an
attai nment date extension based on transport, prior to invoking
the reclassification provisions. See EPA' s Response to Comment
|. By providing for an extension of the attainnment date, EPAis
ef fectuating Congressional intent that the transport relief
provi sions have a chance to take effect before EPA has an
obligation to determ ne whether the area has attai ned for
pur poses of triggering the reclassification provisions.

Comment 13: EPA has previously concl uded t hat
reclassification is not a neans of penalizing an area, but a
means of providing additional reductions that will benefit public
health. EPA rejected the notion that bunp-up is a penalty when
it reclassified the Phoenix, Arizona area from noderate to
serious. There, EPA said:

“The classification structure of the Act is a clear
statenent of Congress’'s belief that the [ater attainnent
deadl i nes afforded higher-classified and reclassified areas
requi re conpensating increases in the stringency of controls.

The reclassification provisions of the Clean Air Act are a
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reasonabl e mechanismto assure continued progress toward
attai nnent of the health-based anbient air quality standards when
areas mss their attainnent deadlines and are not punitive.”

Final Rule, 62 Fed. Reg. 60001, 60003 (Nov. 6, 1997). Wy
has EPA changed its m nd about the functions of reclassification?

Response 13: EPA has not changed its m nd about the
function of the reclassification provision where the issue of
transport is not presented. |In the context of Phoenix, a
reclassification not involving transport, EPA nade the response
cited by coomenter, and noted that the reclassification provision
was not intended to be punitive. This viewis consistent with
the position that EPA takes here, where the circunstances are
quite different fromthe non-transport reclassification context.
In the absence of transport, an area that fails to attain by its
attai nment date, may still fairly be held accountable for
controlling | ocal pollution, and be granted a | onger attai nment
deadline in return for nore stringent controls. Under these
ci rcunst ances, applying the reclassification provisions is not
punitive. But in the circunstances EPA and Texas confront here,
the local area is not responsible for pollution that interferes
with its ability to neet the standard. In such a case, to
trigger reclassification would inpose on the area the
responsi bility and costs for pollution beyond its control, and

woul d i ndeed be punitive. To avoid such a result, and to
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ef fectuate Congressional intent, EPA has interpreted the Act to
aut hori ze an attai nnent date extension.

Comment 14: Congress directly considered and rejected EPA s
interpretation of its attai nment date extension authority during
the Cean Air Act Anendnents of 1990. During debate, Senat or
Kast en expressed concern about the proposed legislation's
provi sions concerning the “issue of downw nd ozone
nonattai nnent.” He noted that pollution from Chicago affected
sout heastern Wsconsin, but described “the difficulty this poses
is that the Nation’s nost polluted urban areas are given a nuch
nore generous tinetable for nmeeting air-quality standards.
Chicago will have 5 nore years to neet air-quality standards than
these Wsconsin counties will have.” Senator Kasten then noted
t hat because of Chicago’s |onger attainnent date, it was likely
that the Wsconsin counties “wll be found in violation of the
Clean Air Act because of actions taking place outside of their
jurisdiction in an upwind State.” The comenter clains that
Senat or Kasten introduced an anendnent whi ch provi ded, anong
other things, for an attai nnent date extension for the downw nd
area until the upw nd nonattainnment area achi eved em ssion
reductions. S. Comm On Envt. And Pub. Wbrks, A Legislative
Hi story of the Clean Air Act Anendnents of 1990, pp. 4954-55
(1993). The commenter clains that “the anmendnent, was, of

course, rejected.” Thus the commenter argues that Congress,
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al though it addressed ozone transport in sections 176A and 184,
declined to alter the requirements of section 181, even though it
was aware of the problemthat EPA seeks to solve with its
attai nment date extension policy.

Response 14: There is no evidence that the anmendnent
di scussed by Senator Kasten was ever debated, considered, or
voted upon. Conmenter cites no support for the proposition that
it was considered and rejected. Thus no inferences can be drawn
fromthe fact that the anendnent was not enbodied in the statute.
Mor eover, even if the anmendnent had been consi dered and rejected,
it differed fromand went so far beyond the attai nment date
extension EPA is applying here as to not be probative of
Congressional intent with respect to EPA's current interpretation
of the Act. Anobng other things, it would have provided for a new
and separate Ozone Transport Region, and woul d have provi ded for
different obligations and consequences for downw nd areas than
what is contained in EPA's current interpretation of the
attai nnment date extension policy. Legislative H story at 4954-
56.

Conmment 15: The EPA attai nment date extension policy is an
illegal expansion of its 1994 overwhel m ng transport policy.

Response 15: The policy is not an illegal expansion of the
overwhel m ng transport policy, but an appropriate interpretation

of the provisions of the Act in order to fulfill Congressional
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intent. EPA s current articulation of the attai nnent date
extension policy reflects the considerabl e advances in
understanding and all ocating responsibility for transport that
have occurred since the fornulation of the overwhel mi ng transport
policy. These advances have resulted fromthe work on ozone
transport included in, anong other efforts, the OTAG SIP Call
and area nodeling progranms. EPA thus regards the attai nnent date
extension policy as superseding the overwhel m ng transport
policy. See EPA's earlier responses.

Comment 16: Downwi nd areas should be required to inplenent,
not just adopt, all required neasures before becom ng eligible
for an extension. Moddeling is inprecise and an area m ght be
able to attain if they inplenent all required nmeasures, which
shoul d al ready have been inplenented prior to the origina
attai nment date. A state could have tinmely submtted all the
provi sions for control of local pollution as required by sections
182(b) (1) (A (i), 182(c)(2), and 172(c)(1) providing for the ful
extent of local reductions that it was in the state’s power to
require.

Response 16: In granting an attai nnent date extension for
an area, EPA has determ ned that upw nd reductions are necessary
to help the area reach attainment. Thus, requiring all |ocal
reductions to be inplenented prior to the tine that upw nd

reducti ons are achi eved woul d not accel erate attai nment.
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Nonet hel ess, EPA has required that |ocal reductions be
I npl emented as expeditiously as practicable. See EPA s Cui dance
6l FR 14441 (March 25, 1999). 1In this case, BPA has adopted and
will be inplenenting | ocal regulations controlling pollution from
| ocal sources, but which will not be able to bring about
attai nment due to pollution caused by transport due to the
transport fromthe HG area preventing the BPA area attaining.

Comment 17: EPA' s allegation that additional |ocal neasures
“W 1 becone superfluous once upwi nd areas reduce their
contribution to the pollution problem” 64 Fed. Reg. 14444, is
m staken. First, the neasures will produce public health
benefits during the period prior to inplenentation of upw nd
reductions, and second the Act independently requires all areas
to “inplenment all reasonably avail able control measures as
expeditiously as practicable,” 172(c) (1), regardless of what
reducti ons are expected fromupw nd areas. EPA should not all ow
downwi nd areas to postpone inplenenting | ocal nmeasures until
upw nd reductions are achieved. This extension is unlawful, and,
because unexpl ai ned, arbitrary and capri ci ous.

Response 17: EPA disagrees with the commenter’s
characterization of EPA's actions. EPA is in fact requiring
downwi nd areas to inplenent the |local control neasures required
under the classification as expeditiously as practicable, but no

|ater than the time the upwi nd reductions are achi eved. See
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EPA' s Gui dance, supra. To obtain an extension the area nust have
provided that it wll inplenent all adopted neasures as
expeditiously as practicable, but no later than the date by which
t he upwi nd reductions needed for attainnent will be achieved.
See al so response to Comrent 16, above. No neasures are being
postponed as a result of the area’s being granted a | ater
attai nment deadline. The BPA area has not del ayed or postponed
the effectiveness of neasures because its attainnent date is
bei ng extended. Texas is enforcing its attainment neasures as
expeditiously as practicable. The BPA area is inplenenting |ocal
measures by 2005. The schedule is based on tine necessary for
the engineering and installation of control equi pment on point
sources during their regular mai ntenance and down tines. This
period nust be as soon as possible, but such that BPA incurs
di sproportionate econom c hardship. This timng is appropriate
and expeditious. Further, EPA recal culated the estimate of the
future design val ues based sol ely on nodel ed days when w nds are
not comng fromHG The results indicate that the |ocal neasures
I n BPA are adequate to show attai nnent on days when transport is
not an issue. This confirns that BPA has done all that it can to
address the | ocal portion of its nonattainment problem Thus
EPA's interpretation is not unexpl ained, arbitrary, nor
capricious. As EPA has explained, it seeks to reconcile and

coordinate the responsibilities of the HG and BPA areas to work
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together to achieve attainnent. However, as discussed el sewhere,
EPA has applied the section 172(c)(1) RACMrequirenent to these
areas.

Comment 18: EPA is excusing downw nd areas fromthe
requi renent that nonattainnment SIPs nust provide for attainnent
of the NAAQS as provided in sections 182(b)(1) (A (i),
182(c)(2)(A), 172(c)(1), and is also excusing themfromthe
requi renent that they inplenent all reasonably avail able contro
nmeasures as expeditiously as practicable, regardl ess of the
reductions required for attainnent. EPA's attenpt to | essen
these obligations is unlawmful and, because unexpl ained, arbitrary
and capri ci ous.

Response 18: EPA is not excusing downw nd areas fromthe
requi renent that they submt SIPs providing for attainment. Nor
i s EPA excusing downw nd areas fromthe RACMrequirenent. EPA' s
interpretation does not exclude what is necessary for attainnent;
rather, a reasonably avail able neasure is required as RACMif it
is needed for attainment or will advance the attai nnent date.

EPA is enforcing this requirenent, but allow ng the downw nd
areas to take into account the control contribution of upw nd
areas that Congress envisioned, and that the comenters

t hensel ves acknow edge is enbodied in Clean Air Act provisions,
in determning the applicable attainment date. EPA is also

requiring that the areas inplenent reasonable control neasures as
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expeditiously as practicable. See EPA' s Responses to ot her
commrent s.

Comment 19: EPA's policy cannot be defended as a
reconciliation of section 181(a) with the Act’s anti-transport
provi sions. Under a proper interpretation of the Act, (1) an
upw nd area’s SIP woul d ensure that the upwi nd area’ s pollution
contributing to NAAQS violations in the downw nd area woul d be
controlled, no later than the downw nd area’ s attai nment date,
(2) the upw nd area would attain locally as expeditiously as
practicable but no later than the date prescribed by section
181(a) (1) for the upwi nd area, and (3) the downw nd area woul d
attain locally “as expeditiously as practicable but not |ater
than” the applicable date prescribed in section 181(a)(1). This
readi ng gives effect to all of the relevant statutory provisions.

Response 19: The commrenter concedes that under a proper
interpretation of the Act, the upwind area’s SIP woul d ensure
that the upwind area’s pollution contributing to violations in
t he downwi nd area would be controlled, prior to the downw nd
area’s attainment date. But in the circunstances actually
confronting EPA and Texas, as EPA has explained in prior
responses, it was not possible wthout accelerating the HG area
attai nment date, to control upwi nd transport prior to BPA s
original attainment date. Thus, in order to allow the upw nd

area its alloted tinme to attain, and to avoid inposing on the



64
downwi nd area a burden Congress did not intend, EPA proposed
interpreting the Act to adjust BPA s attai nnment deadlines. By
adjusting the attai nment date to allow the upwi nd and downw nd
areas to carry out the statutory allocation of responsibility
that is acknow edged by the conmmenter, EPA indeed is reconciling
the Act and rendering a proper interpretation.

Comment 20: No extension should be granted unless the area
is as small as possible. The basis for transport should not be
OTAG nodel ing, since better data is avail able.

Response 20: The boundary for the BPA nonattai nment area
was established and codified in 40 CFR part 81 (see 56 FR 56694,
Novenber 6, 1991; and, 61 FR 14496, April 2, 1996). The nvodeling
done by OTAG and by EPA in the SIP call and the | ocal nodeling
done in connection with the BPA attai nment denonstration
represent the best avail abl e nodeling.

Comment 21: EPA purports to apply its policy to noderate and
serious areas, but noderate areas should already have been bunped
up to serious, because their attainnment date was Novenber 15,
1996, and the Act requires EPA to reclassify an area within six
nmonths of its attai nnent date under section 181(b)(2)(A). Thus,
noderate areas should not be at issue, because such areas should
be in serious status, and therefore the rel evant bunp-up shoul d
be fromserious to severe.

Response 21: As EPA has noted, its attai nnment date extension
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policy and an adequat e understandi ng of ozone transport were not
devel oped until after the attainnent date for noderate areas had
passed. See Response to Comrent 1. Neverthel ess, EPA believes
that to deny eligibility for the attai nnent date extension to
noderate areas affected by transport because the policy and
science were not avail able earlier, would work an injustice.
Mor eover, EPA believes that applying the policy to these areas is
consi stent with Congressional intent and with the Congressi onal
approach of applying other types of attai nment date extensions
after an area has been unable to reach attainnment. See, for
exanpl e, section 181(a)(5).

Under section 181(a)(5), EPA nay determ ne that an area has
qualified for an extension after it has failed to attain inits
attai nnment year. Section 181(a)(5) provides that EPA nay grant
an extension of one year (“the Extension Year”) if, in relevant
part, “no nore than 1 exceedance of the [ozone standard] has
occurred in the area in the year preceding the Extension Year.”
This procedure presunes that the area did not attain in its
attai nment year, and requires a review of data to determ ne the
nunber of exceedances in the original attainnent year prior to
the granting of the extension. Thus, Congress knew and approved
of a systemfor granting extensions after an area had al ready
failed to attain according to its original schedule. EPA s

granting of an extension to the BPA area after its original date
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for attainment has | apsed is therefore consistent with
Congressional intent and the statutory schene that Congress
established in the Act.

In the case of the BPA area, EPA did not act to reclassify
this area to serious after its attainnent date had passed, nor
does EPA believe that it would be appropriate to do so
retroactively. Nor does EPA believe that it is consistent with
the statutory schene or Congressional intent to deemthe BPA
area, in the absence of a notice-and-conment rul emaki ng on
reclassification, to have sonehow constructively been bunped up
to serious. Mreover, if EPA were to deny the BPA area the
attai nment date extension and reclassify the area, reclassifying
the area to severe would create an injustice. The area would
then be required to i npose severe area requirenments wthout ever
havi ng been afforded an opportunity to attain the standard by
enpl oyi ng serious area requirenents. Such an approach would in
effect inpose a retroactive reclassification to serious, coupled
with a second reclassification to severe. The U S. District

Court for Washington, D.C., in Sierra Cub v. Witnman 98-2733

(CCK) (January 29, 2001 Order), declined to inpose a retroactive
reclassification in part because it would create this kind of
I nj usti ce.

Comment 22: EPA's reliance on section 110(a)(2)(D)(i)(l) and

section 110(a)(2)(A) for the proposition that EPA is statutorily
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aut hori zed to extend attai nment dates expressly set under
sections 181 and 182 of the Act is erroneous. Section
110(a) (2) (A) states that each SIP shall “include enforceable
em ssion limtations and other control neasures... for
conpliance, as may be necessary to neet the applicable
requirenents of this chapter.” The provision in no way gives EPA
the ability to extend the attai nnent dates expressly provided for
under sections 181 and 182. |In fact, EPA s statenent that the
EPA interprets section 110(a)(2)(A) to incorporate the sane
requi renent as section 110(a)(2)(D)(i)(l) that upwi nd States are
prohibited frominterfering wwth the air quality of downw nd
states that sonehow downw nd states can nmagically ignore their
attai nment dates under section 110(a)(2)(A), a provision that
does not even expressly deal with transport.

Response 22: The commenter m stakes the role of EPA' s
interpretation of section 110(a)(2)(A) in supporting EPA s
attai nment date extension policy. EPA sinply reads section
110(a)(2)(A) as creating, in the intrastate context, a
responsibility on the part of a state to control upw nd pollution
originating in its borders that affects another in-state
nonattai nnent area. This responsibility is analogous to the
responsibility the state has under section 110(a)(2)(D) to a
nonattai nnent area | ocated in another state that is affected by

pollution fromwithin the upw nd state’s borders. But, as EPA
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pointed out in its attai nment date extension policy, EPA believes
that this responsibility nmust be harnoni zed and read consistently
with the graduated attai nment date schene that allows upw nd
areas with later attai nment dates additional tinme to obtain
em ssions reductions. In the circunstance of an upwind area with
a later attainnent date, EPA believes that the upwi nd area shoul d
not be forced to accelerate attainment solely for the purpose of
di scharging its obligations to the downw nd area under either
section 110(a)(2)(A) or 110(a)(2)(D). EPA believes that Congress
i ntended to authorize attainnent date extensions in the downw nd
area when necessary to reconcile the need for upw nd reductions
with the tinetable for attainnment in the upwi nd area, whether

that attai nnent area be within or outside the State

B. Comments Received in Response to April 16, 1999, Notice.

Comment 1: Anong the comrents received, twenty conment
|l etters were received voicing strong statenents of support for
EPA not to reclassify the BPA nonattai nnment area from noderate to
severe. No adverse comments were received. These commenters
asserted that reclassification would put the economc viability
of the BPA area in jeopardy. The comenters believed that the
BPA area was affected by transport of ozone and ozone precursor

chem cals fromthe HG area.
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Response 1: EPA has reviewed the TNRCC SIP submttals and
it 1s our technical opinion that Texas has denonstrated that
during sone BPA exceedances, ozone |levels are affected by
em ssions fromthe HG area, and that the HG area em ssions
prevent BPA from attaining the 1-hour ozone standard prior to the
time HG inplenents all neasures necessary for HGto attain the 1-
hour standard.

EPA recal cul ated the estimate of the future design val ues
based sol ely on nodel ed days when wi nds are not com ng from HG
The results indicate that the |ocal neasures in BPA are adequate
to show attai nment on days when transport is not an issue. This
confirnms that BPA has done all that they can to address the | oca
portion of their nonattainnment problem

EPA' s revi ew of the nunber of days when there is an
exceedance in BPA for the 1990-94 data shows 41 exceedances in
the BPA area, of which 16 days are when wi nds are fromthe HG
area. This is nore than 3 exceedances per year (three being the
maxi mum nunber of exceedances allowed to still be in attainment)
for BPA which are influenced by transport fromHG Gven the two
areas are less than 24 hours transport from each other, and the
life tinme of ozone and its precursors, it is reasonable to
bel i eve ozone observations and emi ssions emtted in HG w ||
arrive in BPA within 24 hours. This argunent alone closely |inks

the two areas. Mbodeling which elimnated the HG em ssions and
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resulted in 10-30 ppb change in ozone levels in BPA as
docunented in the TSD, shows HG is having a major inpact on BPA' s
ability to attain the 1-hour ozone standard. BPA has adopted and
will be inplenenting | ocal regul ations that nodeling denonstrates
woul d el i m nate exceedances on those days when transport is not
i nvol ved, but which will not be able to bring about attainnent
because transport would continue to cause a sufficient nunber of
exceedances such that violation of the standard woul d conti nue.
Transport fromthe HG area will prevent the BPA area from
attaining. See our responses in Section (A), coments 1, 5, 10,
11, 16 and 17, regarding EPA's standard for determ ning the
contribution of transport to the BPA area. Furthernore, EPA' s
Transport Policy supercedes EPA' s earlier Overwhel m ng Transport

Policy. See the response in Section (A), comments 15 and 16.

C. Comments Received in Response to Decenber 27, 2000, Noti ce.

Twent y- seven docunents were received in response to the
Decenber 2000 notice. Twenty-six docunents supported the
proposed rule. These are sumari zed and addressed as comrent 1.
One docunent contained comments adverse to the proposed rule.
The comments in that docunment are listed and responded to

i ndividually as coments 2 through 21
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Comment 1: Twenty-six docunments were received in support of
various aspects of the Decenber 27, 2000, proposal to extend the
ozone attai nnent date for the BPA ozone nonattainnent area to
Novenber 15, 2007, while retaining the area s current
classification as a noderate ozone nonattai nnent area. The
commenters supported the EPA technical opinion that Texas has
denonstrated that during a significant portion of BPA
exceedances, ozone |levels are affected by em ssions fromthe HG
area, and that the HG area em ssions affect BPA's ability to
attain the 1-hour ozone standard. Many stated their belief that
the technical basis and |legal rationale are sound.

Response 1: The EPA is in general agreement with the
comrenters who support the proposed actions in our Decenber 27,
2000, NPR. A nunber of the commenters appropriately stated
opi ni ons such as: “By proposing to extend BPA' s ozone attai nnment
date, EPA has rightfully exercised its July 16, 1998 policy
regardi ng attai nnent date extensions for downw nd transport
areas. The technical basis and legal rationale for extending a
downwi nd transport area’s attainnment date were clearly
articulated in EPA's July 1998 policy nenorandumand in its
response to comrents regarding simlar proposals to extend the
attai nnment dates of the Western Massachusetts, Washington, D.C.,
and Connecticut nonattai nnent areas.” The previous responses to

comments detail our interpretation of the transport policy, our
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rationale for granting attai nnent date extensions for
nonat t ai nnent areas | ocated downw nd of nonattai nnent areas that
have attai nment dates | ater than the downw nd areas, and the
relation of these interpretations to the CAA

Comment 2: BPA has failed to attain. EPA has a statutory
duty to determne that BPA has failed to neet the Novenber 15,
1996 attai nment deadline for noderate ozone areas. EPA has been
in violation of the Act since that date, and is subject to a
| awsuit requesting a court to order the agency to act on the
finding of non-attainment. [T]he anbient air quality data
denonstrate clearly that the BPA area did not neet the ozone
standard and that air quality is continuously and steadily
deteriorating from 1996 to today. BPA has continued to
experience ozone exceedances each year since 1996 through 2000,
whi ch indicates the need for the area to adopt a stringent SIP.
BPA shoul d have been notified of their failure to attain no |ater
than May 15, 1997. Contingency neasures shoul d have been
I mpl enented i medi ately, and the area reclassified from noderate
to serious.

Response 2: EPA believes it is fulfilling its duties under
the Cean Air Act by applying the attai nment date extension to
the BPA area, or in the alternative, proposing to reclassify the
ar ea.

In the proposed rul emaki ng published on April 16, 1999 (64
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FR 18864), we proposed, as one alternative, to find, pursuant to
section 181(b)(2) of the Clean Air Act, that the BPA area had
failed to attain the ozone one-hour NAAQS by the date prescribed
under the Act for noderate ozone nonattai nment areas, or November
15, 1996. If we were to finalize such a finding, we would then
have published a notice that the BPA area is reclassified from
noderate nonattai nment to serious nonattai nment.

Al ternatively, we proposed to extend the area’s attai nnent
date, providing that Texas neet the criteria of our July 16, 1998
transport policy, “Cuidance on Extension of Attainnent Dates for
Downwi nd Transport Areas.” W stated that if Texas submtted a
SIP that net the July 1998 transport policy, we would issue in a
Federal Register notice a supplenental proposal to extend the BPA
area's attainnment date as appropriate. Further, if Texas did not
submt a SIP that met the July 1998 transport policy, or failed
to submt a SIP, we would finalize the proposed finding of
failure to attain, and the BPA area would be reclassified as a
serious ozone nonattai nment area.

The July 16, 1998, policy nenorandumentitled “Qui dance on
Extension of Air Quality Attai nnent Dates for Downw nd Transport
Areas,” outlines the criteria by which the attai nnment date for an
area may be extended. Follow ng this guidance, and in
consideration of the evolution of our understandi ng of ozone

formati on and transportation, EPA proposed the actions in the



74
April 19, 1999, and the Decenber 27, 2000, Federal Registers.
The issues of the legality of the transport guidance and the
gui dance’s relation to the CAA have been discussed in the
responses to the March 25, 1999, notice, and are incorporated
herein insofar as relevant. See Section VIII (A).

Overall, the BPA air quality has not steadily deteriorated
over time, as stated by the comenters. TNRCC anal yzed the
historic air quality in the BPA ozone nonattai nnment area for the
period of 1975 to 1999. Wile there is the expected sawm ooth
spread of data (due primarily to neteorologic tinme specific
fluctuations) the anal yses denonstrate that the area’s ozone
desi gn val ue exhibits a general decrease since 1975 (this can be
seen on Figure 6.3-2 of the April 25, 2000 BPA SIP subm ssion).
This dowward trend is alnost as great for the period 1991-1999
as for the earlier period. It is EPA s technical opinion that
this long-termdownward trend is likely to continue. In
addition, the air quality will keep inproving due to substanti al
reductions in precursor emssions in both HG and BPA, due to both
state and federal em ssion control requirenents. This includes
the inpacts of the inplenentation of the NOx RACT and beyond- RACT
NOx rules for the BPA area.

The BPA area is inplenenting | ocal neasures by 2005. The
schedul e is based on tine necessary for the engineering and

I nstallation of control equi pnent on point sources during their
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regul ar mai nt enance and down tines. This period nust be as soon
as possible, but such that BPA does not incur an econom c
hardship. This timng is appropriate and expeditious. Further,
EPA recal cul ated the estimate of the future design val ues based
sol ely on nodel ed days when wi nds are not comng fromHG The
results indicate that the | ocal nmeasures in BPA are adequate to
show attai nment on days when transport is not an issue. This
confirms that BPA has done all that they can to address the | ocal
portion of their nonattai nment problem

EPA s review of the nunber of days when there is an
exceedance in BPA for the 1990-94 data shows 41 exceedances in
the BPA area, of which 16 days are when winds are fromthe HG
area. This is nore than 3 exceedances per year (three being the
maxi mrum nunber of exceedances allowed to still be in attainnment)
for BPA which are influenced by transport fromHG G ven the two
areas are |less than 24 hours transport from each other, and the
life time of ozone and its precursors, it is reasonable to
bel i eve ozone observations and em ssions emtted in HG w ||
arrive in BPAwithin 24 hours. This argunent alone closely Iinks
the two areas. Modeling which elimnated the HG em ssions and
resulted in 10-30 ppb change in ozone levels in BPA as
docunented in the TSD, shows HG is having a major inpact on BPA' s
ability to attain the 1-hour ozone standard.

Texas has benefitted fromthe OTAG NOx SIP call experience.
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Fromthis nodeling we gained a better understanding of the role
NOx em ssions play in the formation and transport of ozone.
Earlier we had thought |ocal VOC was the major contributing
factor, but through the regi onal nodeling and ot her anal yses
bei ng conducted during that time period we |learned that NOx is a
significant contributor and has nuch | onger transport distance
than earlier envisioned. As a result TNRCC i nproved, through
regi onal nodeling to devel op boundary conditions, the manner in
whi ch transported NOx is treated. Also, during this tine period
they benefitted frominprovenents in our em ssions inventories
and updates to the carbon bond IV chem stry in the nodel (e.g.,
i nprovenent in the isoprene chem stry). These inprovenents were
necessary for us to understand the ozone problemin the BPA area.

Texas’ conclusions regarding transport fromthe HG area were
not a product of the OTAG or NOx SIP call nodeling. However,
TNRCC did use the tinme during which OTAG net to better understand
the | and/ sea breeze phenonenon whi ch has added a | evel of
conplexity to the HG and BPA anal ysis not seen anywhere else in
the country. Em ssions and ozone in the HG and BPA areas are
emtted into the | ocal atnobsphere where ozone formation begins,
transported out over the warmair over the @Qulf of Mexico where
the warnmer tenperatures further activate the chemstry to form
nore ozone which is then transported back inland over both areas.

So far, our neteorol ogi cal nodel s have not been able to
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accurately sinmulate this process. However, our understandi ng of
what is happening has inproved to the degree that we at |east
know better how to interpret the photochemn cal nodel results.

It is EPA s technical opinion that based on the weight-of -
evi dence and the nodeling, the State’s control strategy should
provi de for attai nnent by Novenber 15, 2007.

Conment 3: EPA cannot invent rationales for the state. EPA
concedes that the state has failed to adequately justify
rejection of identified neasures as RACM Rather than
di sapproving the SIPs on that basis, however, EPA proceeds to
provide its own rationales for why the states m ght have deci ded
to reject these neasures as RACM EPA has no authority to
proceed in this manner. The Act and EPA gui dance require the
states to performthe required RACM anal ysis, and to justify
their rejection of any avail able control neasures. EPA's role is
limted to reviewi ng what the states have submtted, and
approving or disapproving it. 42 U S. C. 87410(k)(3); R verside

Cenment Co. v. Thomas, 843 F.2d 1246 (9th Gr. 1988). EPA "may

ei ther accept or reject what the state proposes; but EPA may not
take a portion of what the state proposes and anend the proposal
ad libitum" |Id. The approach EPA is proposing is nowhere
authorized by the Act. It also conflicts with the Act's

requi renent that SIP revisions be subjected to public notice and

hearing at the state |evel before subm ssion to EPA. 42 U.S.C
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87410(a)(1). |If states are going to reject control neasures,
their decision to do so and the rationale therefor nust be
subject to notice and hearing at the state and | ocal |evel.
| ndeed, EPA' s own gui dance enphasi zes the inportance of | ocal
determ nations of the feasibility of specific neasures as RACM
57 Fed. Reg. at 13560.

Response 3: The State adopted all the measures, including
the additional nore stringent point source rules, it believed
necessary for neeting the RACM requirenent under section
172(c)(1). During the State's public conmment periods on the
overall SIP and its supporting rules, commenters raised the RACM
requi renent for the point source rules only. Commenters believed
that there was no need for the nore stringent point source rules.
The State addressed the coment and expl ai ned why the beyond- RACT
poi nt source rules were necessary for attai nnent and were RACM
for the BPA area. The EPA by reviewing a particular small sub-
set of non-adopted control neasures is not anmending the SIP; EPA
anal yzed t he non-adoption of this particular small sub-set of
control neasures and is approving the SIP with a concl usion that
it was acceptable for the State to not adopt any further
addi ti onal nmeasures to neet the RACM requirenent of the Clean Air
Act .

The conmenter cites Riverside Cenent for the proposition

t hat EPA cannot perform an anal ysis of whether the State’'s plan
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conplies with the CAAs RACM requirenent. The EPA believes that
the hol ding of that case is inapplicable to these facts. 1In
Ri versi de Cenent, EPA approved a control requirenment establishing
an emission |limt into the SIP and disregarded a
cont enpor aneousl! y-subm tted contingency that would all ow t he
State to nodify the emssion |imt. Thus, the court concl uded
t hat EPA “anended” the State proposal by approving into the SIP
sonething different than what the State had i ntended. 843 F. 2d at
1248.

In the present circunstances, EPA did not attenpt to nodify
a substantive control requirenent of the submtted plan. Rather,
EPA performed an additional analysis of a small sub-group of
neasures to determne if the plan, as submtted, fulfilled the
substanti ve RACM requi renent of the Act. The statute places
primary responsibility on the States to submit plans that neet
the Act’s requirenents. However, nothing in the Act precludes
EPA from perform ng those anal yses, and the Act clearly provides
t hat EPA nust determ ne whether the State's subm ssion neets the
Act’s requirenents. Under that authority, EPA believes that it
I s appropriate, though not nandated, that EPA performindependent
anal yses to determ ne whether a subm ssion neets the requirenents
of the Act. The EPA has not attenpted to nodify the State’s
subm ssion by either adding or deleting a substantive el enent of

the submtted plan. By virtue of the supplenental RACM anal ysi s,
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EPA has concluded that the State’s subm ssion contains control
measures sufficient to neet the RACMrequirenent. EPA al so
believes the State’s hearings sufficiently addressed the fact
that the State had not included additional control neasures as
RACM This is further supported by the fact that no adverse
comments were received raising the need for additional RACM

Comment 4: | nappropriate grounds for rejecting RACM

Comment 4(a): EPA s grounds for rejecting neasures as RACM
are inappropriate. EPA enployed the follow ng three grounds for
rejecting measures as RACM: a) the neasures are likely to
"require an intensive and costly effort for nunmerous small area
sources"; b) "due to the small percentage of nobile source
em ssions in the over-all inventory, sone are not

cost-beneficial,"” and c) "since the BPA [ Beaunont/Port Arthur]
area relies in part on reductions fromthe upwi nd HG

[ Houst on/ Gal vest on] area which are substantial, and the
reductions projected to be achieved by the eval uated additi onal
set of measures are relatively small, they would not produce

em ssion reductions sufficient to advance the attainment date in
the BPA [ Beaunont/Port Arthur] area and, therefore, should not be
considered RACM " None of these grounds are legally or
rationally sufficient bases for rejecting control neasures.

Response 4(a): The EPA s approach toward the RACM

requirenent is grounded in the | anguage of the Clean Air Act.
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Section 172(c)(1l) states that a SIP for a nonattai nment area nust
neet the follow ng requirenent, “In general.) Such pl an
provi sions shall provide for the inplenentation of all reasonably
avai |l abl e control neasures as expeditiously as practicable
(including such reductions in em ssions fromexisting sources in
the area as nmay be obtained through the adoption, at a m ni num
of reasonably avail able control technol ogy) and shall provide for
attai nment of the national primary anbient air quality

standards.” [Enphasis added.] The EPA interprets this |anguage
as tying the RACMrequirenent to the requirenent for attai nment
of the national primary anbient air quality standard. The Act
provi des that the attainnent date shall be “as expeditiously as
practicable but no later than * * *” the deadlines specified in
the Act. EPA believes that the use of the same term nology in
conjunction with the RACM requirenment serves the purpose of

speci fying RACM as the way of expediting attai nnent of the NAAQS
i n advance of the deadline specified in the Act. As stated in
the “General Preanble” (57 FR 13498 at 13560, April 16, 1992),
“The EPA interprets this requirenent to i npose a duty on al
nonattai nnment areas to consider all available control neasures

and to adopt and inplenment such neasures as are reasonably

avai l able for inplenmentation in the area as conponents of the

area’' s attai nment denonstration. [ Enphasi s added.] In other

wor ds, because of the construction of the RACM I anguage in the
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CAA, EPA does not view the RACM requirenment as separate fromthe
attai nment denonstration requirenent. Therefore, EPA believes
that the Act supports its interpretation that neasures may be
determned to not be RACMif they do not advance the attai nnent
date. In addition, EPA believes that it would not be reasonabl e
to require inplementation of measures that would not in fact
advance attainment. See 57 FR 13560.

The term “reasonably avail able control neasure” is not
actually defined in the definitions in the Act. Therefore, the
EPA interpretation that potential neasures nmay be determ ned not
to be RACMif they require an intensive and costly effort for
nunerous small area sources is based on the conmpn sense neani ng
of the phrase, “reasonably available.” A neasure that is
reasonably available is one that is technol ogically and
economcally feasible and that can be readily inplenmented. Ready
I mpl enent ation al so i ncludes consideration of whether em ssions
fromsmall sources are relatively small and whet her the
adm ni strative burden, to the States and regul ated entities, of
controlling such sources was likely to be considerable. As
stated in the General Preanble, EPA believes that States can
reject potential nmeasures based on | ocal conditions including
cost. 57 FR 13561.

Al so, the devel opnent of rules for a | arge nunber of very

different source categories of small sources for which little
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control information may exist will likely take much | onger than
devel opnent of rules for source categories for which contro
i nformati on exists or that conprise a smaller nunber of |arger
sources. The longer the tinme frame for devel opnent of rul es by
the State woul d decrease the possibility that the em ssion
reductions fromthe rules in the nonattainnent area woul d advance
the attai nnent date earlier than would be achieved fromthe
| ar ger amount of reductions expected fromthe upwi nd controls of
the HG area with a later statutory attai nnent date.

Simlar to the above analysis, the EPA interpretation that
potential nobile source neasures nay not be RACMif they
represent a snmall percentage of nobile source em ssions in the
over-all inventory, is again based on the fact that these
measures coul d not advance the attai nnent date. For instance, as
detailed in the Technical Support Docunment (TSD) for this
proposed action, when conpared to em ssion reducti ons necessary
for attainnment, the em ssion reductions fromtransportation
control neasures (TCMs) that could potentially be inplenented are
only a small percentage (3.3%for NOx) of em ssion reductions
needed. Fromthis analysis, EPA concludes that inplenentation of
these TCMs woul d not produce em ssion reductions sufficient to
advance the attai nnent date.

Comrent 4(b): EPA's approach also illegally assunes that

the attai nment dates for these areas can be extended beyond
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Novenber 15, 1999 via the Agency's downw nd transport policy.
Once an attai nnent deadline has passed, EPA nust require SIPs to
i nclude all avail able control nmeasures to provide for attainnent

as soon as possible. Delaney v.EPA 898 F.2d 687 (9" Cr.

1990) .

Response 4(b): As noted above, EPA concluded that RACMis
linked in the | anguage of the Clean Air Act to the attai nment
date. W el sewhere respond to comments that object to EPA' s
approval of attainnment date extensions and do not restate those
responses here. See Section VIII(A). Once an attainnent date is
set for an area, an analysis can then be made to determ ne
whet her any additional neasures that may potentially be RACM
woul d advance that attai nment date. EPA is setting Novenber 15,
2007 as the attainnent date for the BPA area. W do not consider
nmeasures as RACM for the BPA area if they do not advance that
attainment date. W are requiring the State to denonstrate that
all local neasures that are RACM are inplenmented as expeditiously
as practicabl e, however.

Comment 5: Failure to quantify reductions needed to attain
sooner. Even if advancenent of the attai nment date were a
rel evant test for RACMs, EPA has failed to rationally justify its
claimthat additional RACMs would not neet that test. To begin
wi th, neither the Agency nor the state have quantified in a

manner consistent with EPA rul es and gui dance the em ssion
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reductions that would be needed to attain the standard prior to
achi evenment of em ssion reductions required under the NOx SIP
cal l.

Response 5: Elsewhere in this response to comments on the
proposed approval of the 1-hour ozone SIP, EPA addresses the
i ssue of the attai nment date extension. See Section VIII(A). In
that section, EPA justified the position that areas affected by
transport nmay need additional tinme to attain, and in sone cases
may need an extension out to either the date the NOx SIP cal
will be inplenmented (where applicable) or the attai nnent date of
an upwind area if it cannot attain w thout the reductions from

the upwi nd area. Please note that while the commenter nmakes

reference to the NOx SIP call, Texas is actually not included in
the NOx SIP call. However, it should also be noted that even
t hough they were not included, Texas still showed that transport

from areas outside of the BPA area, but within the State
i ncludi ng attai nnent areas, contribute to exceedances in the BPA
area. Therefore, Texas included control neasures for regiona
em ssions reductions (including in attai nnment areas) as part of
t he BPA attai nment denonstration SIP, in a manner simlar to
t hose undertaken by the states included in the NOx SIP call
For the case where the upwi nd area, e.g., the HG area,
precl udes the downw nd area (e.g., BPA) fromreachi ng attai nnent,

it would be futile to perform anal yses of whether additiona
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em ssion reductions in the BPA nonattainment area itself (whether
RACM or beyond RACM woul d advance the attainnent date when it is
al ready denonstrated through the BPA/ HG specific nodeling that
the BPA area cannot attain sooner than the upw nd HG
nonattai nnent area, with any conbination of |ocal neasures. 1In
addition, with regard to the | ocal attainnent nodeling for the
BPA area’ s sel f-generated exceedances, all |ocal neasures needed
for expeditious attainnment, are already or will soon be
I mpl enent ed. EPA considers the inplenmentation of the |ocal
control neasures (i.e., the nmeasures within the BPA area itself)
to be as expeditious as practicable. Issues concerned with
timng of inplenentation of additional neasures are al so
di scussed above. As noted previously, EPA cannot technically
di stingui sh which particular em ssions reductions in the HG area
woul d contribute to attainnent in the BPA area.

Comment 6: | nadequate RACM anal ysis. EPA's RACM analysis is
grossly inadequate in several key respects.

Comment 6(a): The Agency fails to provide the technical
basis and cal cul ati ons by which it devel oped its em ssion
reduction estimates for various RACMs.

Response 6(a): EPA s RACM anal ysis (Appendix Cto the TSD
for the Decenber 27, 2000 notice) did provide the technical basis
and calculations for its em ssion reduction estimtes for

controls possible for the source categories in the em ssion
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inventory. The technical basis for the analyses and the
assunptions used in the calculation of estinmated em ssion
reductions for TCMs were derived froma review of the literature
on the inplenentation and effectiveness of TCMs.® The TCMs
eval uat ed depend on the | evel of inplenentation. |nplenentation
vari abl es, representing | evels of inplenentation effort, are
inplicit in the range of effectiveness for each category of TCM
EPA does not believe it is necessary, or even possible, to
eval uate every explicit variation of TCMs in order to adequately
determine if it is reasonably avail able. EPA believes that using
the m dpoint |evel of effectiveness represents a |level of
i npl enentation effort that is not so high as to be economcally
infeasible, nor so low as to be ineffective.

Comment 6(b): EPA' s analysis | ooks at only a small universe
of potential measures as RACM and does not evaluate all of the
nmeasures identified in public corment and other sources. Anbng
the controls ignored by the EPA anal ysis are: a) expansion and
i ncreased stringency of I/M b) diesel I/M c) expanded renote
sensing prograns; d) CARB diesel fuel standards; e) clean fuel
vehi cl e prograns; f) |awn equi pnent replacenent prograns,
adopti on of SCAQWD controls for VOC and NOx sources; g) adoption

of the SCAQVD rul e requiring conversion of many diesel fleets to

:1r ansportation Control Measures: State |nplenentation Plan Gui dance,
US EPA 1992; Transportation Control Measure |Information Documents, US EPA
1992; Costs and Effectiveness of Transportation Control Measures: A Review and
Anal ysis of the Literature, National Association of Regional Councils 1994.
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alternative fuel or clean diesel/hybrid technol ogies; h)
elimnation of solvent decreasing; 1) limts on pesticide
application during the ozone season; j) source reduction for
di scharges to sewage plants; inproved rul e-effectiveness
nmeasures; k) enhanced Stage Il vapor recovery enforcenent; |) NOx
RACT to 25 tons per year; and m statewide NOx limts. See,
e.g., letter of July 6, 1999 to Gregg Cooke, EPA Region 6, the
Novenber 15, 2000 conments by David Baron to EPA Region 3, and
his prior comments to EPA Region 3 on the Washington, D.C. SIP.
It is arbitrary and irrational for EPA to assunme that these
measures can and will be inplenmented in conplete isolation from
one anot her.

Response 6(b): EPA's RACM anal ysis was intended to address
all potential categories of stationary and nobile sources that
could provide additional em ssion reductions that m ght be
considered RACM The commenter nmentions a long |ist of measures
they believe were ignored by the EPA in its analysis. However,
the EPA did consider a wide range of neasures, including
appropriate neasures fromthe comenters’ listing, and the
measures nentioned by the commenters were either not considered
to be technically or economcally feasible in the BPA area’s
situation or would not advance attai nment. Exanples include:

' Expansi on and increased stringency of /M- In 40 CFR

section 51.350(a)(4) requires only urbanized areas with
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popul ation of nore than 200,000 to inplenment an I/ M program
unl ess that area is in the ozone transport Region. 1In the
final rulemaking on this, EPA said, “the 200,000 popul ation
cut-off for basic programs is authorized by the Act because
sections 182(a)(2)(B)(i) and 182(b)(4) require
i npl ementation only of an I/M programno | ess stringent than
that required under pre-1990 EPA |/ M gui dance. EPA' s
pre-1990 I/ M gui dance required inplenmentation of basic I/M
prograns only in urbanized areas of 200,000 popul ation. It
is true that sone noderate areas would not be required to
I npl ement 1/ M prograns if their popul ation were under
200, 000, despite the fact that section 182(b)(4) requires a
basic I/Mprogramin all noderate areas. However, the basic
programthat is required is a programthat applies only to
areas of 200,000 or nore population.” 60 FR 48032, 48033
(Septenber 18, 1995). To now require I/ M under the guise of
a RACM anal ysis would contradict the flexibility intended by
pronul gation of the regulation and thwart the intent of
Congress. Inplenentation of an I/ M program woul d not
advance the attainnent.
Diesel I/M- Due to the state of instrumentation and
certification, this type of programis not presently
technically and economcally feasible for the BPA area and

as such is not RACM
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Expanded renote sensing prograns - Renote sensing woul d not
provide sufficient em ssion reductions to justify the cost
of the inplenentation, nor would it advance attai nment, for
t he BPA area.
CARB di esel fuel standards - Texas has passed a | ow eni ssion
di esel programsimlar to the California diesel program and
has subm tted that programalong with a request for a waiver
of federal preenption under 211(c)(4)(C of the CAA. The
Texas program goes beyond the California programin that it
al so controls cetane, in addition to sulfur and aromatic
hydr ocarbons. |If approved by EPA it would apply in the BPA
area. It should be noted that the Texas Legislature is
considering a neasure that would void this regulation. On
April 23, 2001, the Texas House of Representatives
Envi ronnental Regul ati on Comrittee reported favorable on
Texas House Bill 2649. Currently, section 2 of this Bil
anends section 382.037(g) of the Texas Health and Safety
Code. If passed by both houses of the Texas Legislature and
signed by the Governor, this measure will preclude TNRCC
from adopting any fuel control neasure. Wile any loss in
em ssions reductions fromthis neasure woul d have to be
of fset by Texas, |ack of |egislative authority would be
valid rationale for not including fuel controls as

reasonably available. |In addition, currently, EPAis in the
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process of perform ng a conprehensive review and anal ysis of
data to quantify the em ssion reduction effects of |ow
em ssion diesel fuels. The outcone of this evaluation could
result in a need to reconsider the em ssion reduction
estimte used by the State in their | ow em ssion diesel
rule. W expect the evaluation process to be conpleted by
May of 2001. |If the results of EPA s evaluation indicates
t hat Texas has overestinmated the em ssion reductions
attributable to their | ow em ssion diesel rule, this neasure
may no | onger be consi dered reasonably avail abl e (dependi ng
on the cost associated with | ow em ssion reductions). W
would work with the State to address any shortfall in
em ssion reductions that nay be realized because of results
fromthe evaluation. However, due to transport fromHG this
control neasure would not advance the attai nnent date in the
BPA area, and the nodeling denonstrates that it is not
needed to address the | ocal contribution.
Cl ean Fuel Vehicle prograns - Texas currently has a C ean
Fl eet Program substitute plan that exceeds the em ssions
reductions requirenents of the Federal C ean Fuel Fleet
program EPA recently approved this programand it is in
effect in the BPA area (66 FR 9203, dated February 7, 2001).
Lawn equi pnent repl acenent - Conbi ning the econom c i npact

on individuals with a small reduction in em ssions with the
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difficulty in enforcenent results in a finding that this

measure woul d not be RACM

The responses for the other itens |isted by the conmenters
are simlar. As with the diesel and clean fuel vehicle prograns
listed by the comrenters, the State has gone beyond requirenents
in several progranms. EPA recognizes that many control neasures,
particularly TCMs, are nore effective if done in conjunction with
others. EPA maintains that it has considered appropriate
measures for RACMfor the BPA area. EPA also nmaintains that it
woul d be inpossible to analyze a seemng infinite set of neasures
for possible benefits. The EPA's analysis did | ook at al
appropriate neasures in various applicable categories and
concluded that as a whol e these categories and/ or neasures woul d
not advance attai nnent or woul d ot herwi se not be reasonably
avai | abl e, for the BPA nonattai nnent area.

Conmment 7: Stationary sources: The analysis of potential
em ssion reductions from additional stationary source RACMs is
flawed in several key respects.

Comment 7(a): EPA arbitrarily excluded from consideration a
base percentage of the stationary source categories at snaller
facilities. EPA asserts that this exclusion was based on the
assunption that the contribution fromthese categories “wuld be
considered too small and too nunerous to regulate individually.”

This is an arbitrary basis.
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Response 7(a): EPA does not consider this exclusion (the
bottom 20% to be based on an arbitrary assunption, since it was
designed to elimnate from consideration controls on a nunber of
source categories that were not expected to yield many em ssion
reductions. The EPA believed that controls on categories with
very | ow enmi ssion reduction potential would not constitute RACM
The fact that the top 80 percent of the categories considered for
additional controls yielded mniml (rmaximum 2.5 tpd) em ssions
reductions, validates EPA s decision not to anal yze separately
the bottom 20 percent of the categories, which would cumul atively
have achi eved fewer em ssion reductions. Therefore, EPA
concl udes that control neasures applied to the bottom 20 percent
of the categories are not RACM In the case of NOx controls for
stationary sources in BPA Texas is controlling en ssions beyond
| evel s that EPA has previously approved as RACT (defined by EPA
as the | owest achievabl e em ssion rate considering technical and
econom c feasibility and therefore consi dered RACM for major
sources) for utility and industrial boilers and process heaters.

Comment 7(b): Second, EPA did not consider potenti al
additional controls on electric generating units and point source
conbustion sources. EPA offers no explanation for this
exclusion. |If the Agency is assum ng that these sources are
al ready controlled to RACT |l evels, that assunption is not

supported by the record.
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Response 7(b): EPA does believe the record supports that
RACT was in place on electric generating units and poi nt sources.
The EPA proposed conditional approval of BPA NOx RACT on Cctober
28, 1999 (64 FR 58011), and published final conditional approval
on March 3, 2000 (65 FR 11468). A direct final notice converting
the conditional approval to a full approval was published
Sept enber 1, 2000 (65 FR 53172). This process included two
public conment periods in which no adverse coments were
recei ved.

Undoubtedly there are additional controls that could be
pl aced on electric generating units and poi nt source conbustion
sources. However, EPA believes that: (1) the inplenentation of
the RACT requirenents in the BPA nonattai nnent area; (2) Texas’
regi onal neasures providing for additional 50% NOx reductions at
el ectrical generating facilities in Central and Eastern Texas
(which will affect the nonattainment area in general), and; (3)
t he beyond- RACT em ssion specifications for Electric Uility
Boilers and industrial boilers and certain process heaters in the
BPA area; provide a |level of control that represents al
reasonably avail able controls for these types of sources in the
BPA area in question.

The EPA believes that generally, the | evel of NOx em ssions
control required under Texas’ |ocal and regional measures

(simlar to the NOx SIP call requirenents in other parts of the
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U.S. ), including controls for electric generating units (above),
i ndustrial, comercial, and institutional boilers, water heaters,
smal| boilers and certain process heaters, is greater than the
| evel of control presuned to be RACT by EPA under the NOx RACT
requi renent. EPA acknow edges that additional controls with
hi gher costs are avail able and may be cost-effective for areas
ot her than the BPA area. Also, the control costs may not reflect
ot her concerns for the BPA area, regardi ng reasonabl eness of
control. If control |evels greater than those provided by the
RACT and the beyond- RACT stationary control neasures already or
about to be inplenented were to be adopted for the BPA area, the
EPA believes they woul d not advance the attai nnent date for the
BPA area, particularly since this area relies heavily on NOx
controls fromupw nd (HG area) sources, and further |ocal
reductions within this BPA area are not needed to address | ocal
contribution. Therefore, EPA has determ ned that such additional
controls on electric generating units and point source conbustion
sources do not constitute RACM

Comrent 7(c): EPA assunes that only a 44% (32-58% range)
| evel of control is achievable for the uncontrolled em ssions for
I ndustrial boilers and process heaters at 19 |arge stationary
sources (4 refineries reduce their NOx by 58% and 15 chem cal
pl ants reduce NOx by 32% . This conpletely unsupported claimis

hard to fathom
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Response 7(c): The EPA established guidance to States in
conplying with the Clean Air Act’s requirenents for NOx RACT in
the NOx Supplenment to the General Preanble (57 FR 55620, Novenber
25, 1992). That gui dance addressed RACT for mmjor stationary
sources of NOx. Under section 182(b)(2) of the Act, noderate and
hi gher ozone nonattai nnent area SIPs (and also SIPs for all areas
in the Ozone Transport Region) were already required to contain
provi sions for applying a reasonably avail able |evel of control
for NOx for major stationary sources. As discussed in the
previ ous response to comrent, EPA approved RACT levels for the
BPA ar ea.

For NOx em ssion control for other sources, when EPA
publ i shed the NOx SIP call (63 FR 57402, CQOctober 27, 1998), EPA
eval uated other | evels of NOx control for categories of
stationary sources that were not included in the highly cost-
effective controls assuned for establishing the |evel of control
reflected in the Statew de NOx em ssion budgets in that rule.

The EPA determ ned that for area sources, additional NOx controls
that were technol ogically feasible and highly cost-effective
could not be identified. The EPA determ ned that for small point
sources, their collective em ssions were relatively small and the
adm ni strative burden, to the States and regul ated entities, of
controlling such sources of NOx was |ikely to be consi derable.

Nonet hel ess, for the purpose of the RACM anal ysis, EPA did assune
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a level of control for sources of NOx with potential for control.
In light of the |Iower |evel of confidence in information
concerning NOx controls on these sources, and the concl usion
concerni ng cost effectiveness, however, EPA believed it had to
take a nore conservative approach.

The additional |ocal BPA area control neasures the State
i npl emented results in a 44 percent |level of control for the BPA
area. The EPA believes this level is reasonable in |light of the
anal ysis perfornmed for the General Preanble, the SIP call, and
t he BPA RACT approvals. In addition, this level is consistent
wi th EPA gui dance issued on March 16, 1994 which states that NOx
RACT is generally expected to achieve a 30-50% reduction. EPA
further believes the 44 percent |evel of control is sufficient to
bring the BPA area into attai nment by the attainment extension
date of Novenber 15, 2007. This 44 percent reduction is the
anount achi eved by aggressive conbustion nodifications, and was
termed “Tier 17 level of controls by the State. The TNRCC al so
considered a “Tier 11" level of controls that would have required
extensi ve add-on controls such as Sel ective Catal ytic Reduction
(SCR). The nodeling showed Tier Il controls were not necessary
for BPA to reach attainnent for 1-hr ozone NAAQS. In addition,
the HG area will be inplenenting major reductions in em ssions to
support attainnent. Those “regional” reductions are needed for

the BPA area to attain the NAAQS for ozone. Therefore, further
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controls in the BPA area will not advance the attai nnent date and
are not necessary.

Comment 8: Transportation Control Measures as RACM EPA
gives virtually no consideration to the em ssion reduction
benefits of transportation prograns, projects and services
contained in adopted regional transportation plans (RTPs), or
that are clearly avail able for adoption as part of RTPs adopted
for a nonattainnment area. |In addition, it is arbitrary and
capricious for EPA not to require as RACM econom c incentive
nmeasures that are generally available to reduce notor vehicle
em ssions in every nonattai nment area.

Response 8: EPA's RACM anal ysis perfornmed for the Decenber
27, 2000, notice (Included in the TSD for the proposed rule) does
consi der transportation progranms, projects and services that are
general |y adopted, or available for inclusion in a nonattai nnent
area’s regional transportation plan (RTP) and Transportation
| mprovenent Program (TIP). The RACM anal ysi s includes seven
broad categories covering twenty-seven subcategories of
Transportation Control Measures (TCMs) that represent a range of
prograns, projects and services that can be included in RTPs and
TIPs. The inclusion of a TCMin an RTP or TIP does not
necessarily nmean that it nmeets EPA's criteria for RACM and nust
be included in the SIP. EPA has concluded that inplenentation of

these TCMs woul d not advance the attai nment date for the BPA
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area, and therefore are not considered RACM for purposes of the
attainment SIPs for that area

Sonme of these TCMs, such as parking cashout, transit
subsi di es, and parking pricing, are explicitly econom c incentive
prograns. Furthernore, these categories of TCMs, as well as nost
of the others, could be infinitely differentiated according to
criteria, such as the nmethod of inplenentation, |evel of
pronotional effort or nmarket penetration, stringency of
enforcenent, etc. The application of econom c incentives to
i ncrease the effectiveness of a TCMis one such criterion. These
I npl ement ati on vari abl es, representing |evels of inplenentation
effort, are inplicit in the range of effectiveness for each
category of TCM EPA does not believe it is necessary, or even
possible, to evaluate every explicit variation of TCMs in order
to adequately determine if a it is reasonably available. EPA
bel i eves that using the mdpoint |evel of effectiveness
represents a |level of inplenentation effort that is not so high
as to be economcally infeasible, nor so |low as to be
I neffective.

Al so, there are many inportant reasons why a state,
regional, or local planning agency mght inplement TCMs in an
integrated traffic managenent plan beyond whatever air quality
benefits the TCMs mi ght generate, including preserving open

space, water shed protection, avoiding sprawl, mtigating
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congestion, and "smart growt h" planning generally. So the fact
that TCMs are being inplenented in certain ozone nonattai nnment
areas does not necessarily | ead one to the conclusion that those
TCVs represent mandat ory RACM neasures when they are anal yzed
primarily for the purpose of determ ning whether they would
advance the ozone attai nment date.

Due to the smaller nunber of nobile sources and vehicle
mles traveled (VMI) in the BPA area, nobile source NOx em ssions
amount to less that 20% of the total NOx em ssions for the BPA
area. As such, small changes resulting frominpl ementation of
additional TCMs have a negligible effect on ozone reduction and
will not contribute to acceleration of the attainnment date for
t he BPA nonattai nnent area.

Comment 9: BPA area anal ysis: Having refused to consider a
wi de range of potential neasures as RACM for this area, and
understating the potential benefits of others, EPA asserts that
avai | abl e nmeasures woul d not advance the attainment date in BPA
because: a) The area relies heavily on control of transported
em ssions and ozone; and b) The nodeling indicates that NOx
reductions are generally nore beneficial in reducing ozone
| evel s, suggesting that the area may be NOx limted. The first
point is truly irrelevant to the RACMinquiry, for all the
reasons set forth above. Even if the issue is whether additional

nmeasures coul d advance the attainnment date, that inquiry is not
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informed by whether the area m ght attain by Novenber 15, 2007
but by whether it could attain sooner than Novenber 15, 2007. As
to the second point, the nodeling does not show that NOx
reductions are inherently nore beneficial. They nerely show that
under sone circunstances — generally involving very substanti al
NOx reductions (e.g., 60%cuts or larger) — NOx reductions m ght
provi de greater benefits per ton. The sanme nodel shows that NOx
reducti ons can sonetinmes actually lead to increased ozone |evels
in sone cells. Even if the ozone problemin the BPA area i s NOX
[imted, that hardly justifies eschew ng additional neasures as
RACM — at nost it would suggest focusing nore heavily on
addi ti onal neasures for NOx sources as RACM

Response 9: The sensitivity anal yses that were perforned by
the State of Texas with the photochem cal grid nodel for the BPA
area showed that, even with small NOx em ssion reductions, the
ozone benefits achieved are substantially greater than the m nor
ozone benefits achieved fromsimlar VOC em ssion reductions.
Al'so, the results of the attainnent denonstration nodeling
conducted by the State specifically indicate that NOx control is
particularly effective in reducing ozone levels in the BPA area.
Therefore, EPA stands by its technical position that the |evels
of VOC reductions in the BPA area that could be achieved by
addi tional stationary and nobile source control neasures that are

potentially RACM woul d not inprove ozone levels to the point that
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woul d result in advancing the attai nnent date. Furthernore,
EPA' s anal ysis denonstrated that the source categories that were
avai l abl e for nobile NOx controls were considered too few (even
with the area’s ability to benefit from NOx controls) to advance
t he attai nnent date.

Al so, EPA' s analysis of |evels of NOx reductions in the BPA
area that could be achi eved by additional stationary source
controls that are potentially RACM woul d have to conme from a
| arge nunber of small sources where EPA does not have nuch
gui dance for control, and therefore would be costly to devel op.
Further, inplenentation of these potential neasures for both VOC
and NOx woul d not advance the attainment date due to the
substanti al reductions needed in the HG area. Therefore, EPA
concl uded that additional controls on the source categories
eval uated for both VOC and NOx shoul d not be consi dered RACM

The HG nonattainment area is classified severe-17 with an
attai nnent date of Novenmber 15, 2007, whereas the BPA
nonattai nnment area is classified as a noderate area. EPAis
approvi ng an attai nnent date extension for the BPA area precisely
because the nodel i ng shows that additional controls comng from
outside the BPA area itself are needed for the BPA area to cone
into attainment. O her reasons why EPA does not consider
addi tional neasures to be RACMfor the BPA area are discussed

el sewhere in these responses to comments. Also, refer to
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previ ous responses to comments concerning the BPA attai nnment date
and advanci ng an attai nnent date due to transport.

Comment 10: EPA's 1998 Transport Policy: Comenters believe
that the so-called “July 1998 transport policy” is legally and
technically flawed and nust not be relied upon to allow further
delay in responding to the Act’s requirenments. Assum ng arguendo
that the “transport policy” is valid, commenters believe that the
evi dence, information and data avail able to EPA surrounding the
BPA area indicate that transport plays no part in at |least a
portion of the ozone exceedances observed in the BPA area and
thus the transport policy cannot apply, even if transport is a
factor in other episodes. Even EPA and the state concede that
appl yi ng an anal ysis of back trajectories of air parcels com ng
into the BPA area fromthe HG area fails to denonstrate transport
effects fromHG as the sol e cause of higher ozone concentrations
in the BPA area. Comenters request the devel opnent of an
environmental justice analysis and the incorporation of specific
measures and accommodations to address the needs of particul ar
comunities that are disproportionally affected by exposure to
unheal thful air quality.

Response 10: EPA has responded extensively to issues
pertaining to the legality and technical applicability of the
July 1998 Transport Policy in its March 1999 responses, above.

EPA di sagrees with the assertion that even if the July 1998
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Transport Policy is valid it does not apply, since transport does
not appear to be a significant factor in sonme of the area’ s ozone
exceedances. The evidence shows that absent adequate controls on
transported pollution fromthe HG area, the BPA area will not
attain the standard. The policy requires the BPA area to put in
pl ace | ocal control neasures to address local contributions to
the area’s nonattai nment problem However, these neasures al one
will not bring the BPA area into attai nnent due to the transport
of ozone and ozone precursor conpounds fromthe HG area. Thus,
the EPA has determ ned that the July 1998 Transport Policy is
appropriately applied in this case.

In approving the State’s request for an attai nnent date
extension for BPA, EPA did not base the decision solely on the
State’s back trajectory analyses. The State denonstrated the
i npact of ozone and ozone precursor transport fromthe upw nd HG
area counties upon the BPA area through photochem cal grid
nmodeling (i.e., CAMWK).

EPA recal cul ated the estimte of the future design val ues
based sol ely on nodel ed days when wi nds are not com ng from HG
The results indicate that the |local neasures in BPA are adequate
to show attai nment on days when transport is not an issue. This
confirms that BPA has done all that they can to address the | ocal
portion of their nonattai nment problem EPA s review of the

nunber of days when there is an exceedance in BPA for the 1990-94
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data shows 41 exceedances in the BPA area, of which 16 days are
when winds are fromthe HG area. This is nore than 3 exceedances
per year (three being the maxi mum nunber of exceedances all owed
to still be in attainnent) for BPA which are influenced by
transport fromHG Gven the two areas are |less than 24 hours
transport fromeach other, and the life tinme of ozone and its
precursors, it is reasonable to believe ozone observations and
em ssions emtted in HGwi Il arrive in BPAwithin 24 hours. This
argunent alone closely links the two areas. In addition, five of
t he 41 exceedances occurred at the same BPA Monitor (BMIC).
During four of these execeedances, ozone quality in the HG area
on the day before, or the day of, these exceedances ranged from
107 to 140 ppb. These high I evels of HG ozone, on days when the
wi nds were fromthe direction of HG further Iink HG area ozone
and enmi ssions with BPA exceedances. Mbdeling which elimnated
the HG em ssions and resulted in 10-30 ppb change in ozone
| evels in BPA, as docunented in the TSD, shows HG is having a
maj or i npact on BPA's ability to attain the 1-hour ozone
standard. BPA has adopted and will be inplenenting |ocal
regul ations controlling pollution fromlocal sources, but which
will not be able to bring about attainment due to pollution
caused by transport. Transport fromthe HG area will prevent the
BPA area from attaining.

This is consistent with the criteria in EPA's July 17, 1998
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policy meno entitled “Extension of Attainnment Dates for Downw nd
Transport Areas”, and denonstrates through nodeling that
transport froman upwind area with a later attai nment date
affects the downwind area’s ability to attain the standard by its
attai nment date. The State has denonstrated through nodeling
t hat Beaunont-Port Arthur was affected by transport from HG
em ssions to a degree that affects BPA's ability to attain. 1In
addition to photochem cal nodeling, the State conducted an
anal ysis of back trajectories to further illustrate the inpact of
t he HG area emi ssions on the BPA ozone nonattai nment area.

The subject of an environnmental justice analysis is
addressed later in response to a specific cormment (see coment
18).

Comment 11: EPA has a duty to reclassify BPA i mediately:
The administrative record in this matter includes extensive
correspondence between EPA and the state of Texas over BPA. This
correspondence reflects the air quality status of BPA during the
years 1997 and 1998, and includes express direction fromEPA to
Texas to submt a denonstration of overwhelm ng transport no
| ater than May 15, 1998. Several years |ater, no new or
substanti ve evidence from Texas describing the nature or extent
of any transport is presented. EPA |acks the authority to ignore
non- conpl i ance and interm nabl e foot-draggi ng. EPA is bound by

the express requirenents and structure of the Act and nust
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recl assify BPA i nmedi ately.

Response 11: EPA has responded to issues pertaining to the
interpretation of the reclassification requirenents of the C ean
Air Act and application of those requirenents in |ight of
devel opnents since the enactnent of the 1990 Clean Air Act in its
March 1999 responses, above. See Section VIII(A), specifically
the response to corment 1. The EPAis not relying on the
overwhel m ng transport policy; that policy guidance is superseded
by the 1998 transport policy . See Section VIII (A) comments 15
and 16. The 1998 transport policy reflects the |atest science
and nodeling information, as well as EPA's application of its
interpretation of the CAA. The information added by the State in
the 1999 and 2000 SI P subm ssions adds to the record, and nore
clearly depicts the influence of transport on the ability of BPA
to attain the NAAQS for 1-hr ozone levels. Refer to preceding
responses and comrent nunber 17 in Section VIII(A). EPA is not
ignoring the issue, but has gained a new and i nproved
understanding |l eading to a nore equitable resolution that better
executes the will of Congress as enbodied in the CAA

Comment 12: Further del ays are inappropriate: EPA proposes
to grant Texas tine for nonths and years of further inaction by
the proposed rule. Reclassification should occur imediately
upon the conclusion of this rulemaking, i.e., by early February

2001. An energency, partial SIP submttal should be required
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i mredi ately which conmits to inplenenting all available contro
strategies for stop-gap em ssions reductions, including the
i ncorporation of whatever inproved NOx rul es, contingency
neasures, RACT fix-up and ot her avail able control strategies for
adoption into a federally enforceable interimSIP. A conplete
SIP (with attai nnent denonstration, revised inventories, further
enhanced control strategies, etc.) should be devel oped and
submitted no later than 6 nonths after the final rule is
publ i shed.

Response 12: EPA responds extensively to the issues of
attai nment date extension, reclassification requirenents,

i mpl enent ati on of RACM and ot her control neasures, and the
appropri ateness of the SIP conmponents submtted by the State of
Texas, the subjects of this coment, throughout these responses
to conments.

Comment 13: Reclassification to severe is justified: BPA' s
design value is not significantly decreasing, according to
nonitoring stations. It is experiencing degrading air quality
rat her than steady inprovenent. Reclassification to serious is
i nadequate to reverse this trend, and as EPA notes, BPA cannot
realistically be expected to neet the 11/15/99 SIP subm ttal
deadl i ne, nmuch | ess denponstrate attai nnent, even though these are
the requirenents of the Act. Current data denonstrates that the

serious classification is not appropriate: BPA should be
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reclassified to severe.

Response 13: The BPA design value is decreasing. The 1-hr
ozone design value for the three-year period of 1995 through 1997
is 157 ppm while the design value for the three-year period of
1998 through 2000 is 145 ppm In addition, overall the design
val ue has been steadily decreasing since 1975. This is
denonstrated in the State’s Design Value Trend analysis, and is
di scussed previously in Section VIIl (C response to comment 2.

EPA di sagrees with the assessnent that BPA shoul d be
reclassified to severe. In our April 16, 1999, proposed rule (64
FR 18864) we proposed to find, pursuant to section 181(b)(2) of
the Clean Air Act, that the BPA area has failed to attain the
ozone 1-hour NAAQS by the date prescribed under the Act for
noder at e ozone nonattai nment areas, or Novenber 15, 1996.
Alternatively, in that proposed rule, we proposed to extend the
attai nment date, providing that Texas neets the criteria of our
July 16, 1998, transport policy, “Guidance on Extension of
Attai nnent Dates for Downw nd Transport Areas.” W stated that
if Texas submits a SIP that neets the July 1998 transport
policy, we would issue a suppl enental proposal in a Federal
Regi ster notice to extend the BPA area's attai nnent date as
appropriate. |If Texas did not submit a SIP that net the July
1998 transport policy, or failed to submt a tinely SIP, we would

have finalized the proposed finding of failure to attain, and the
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BPA area woul d be reclassified as a serious ozone nonattai nnent
ar ea.

The State net the requisite criteria and has denonstrated
that the BPA area is influenced by transport fromthe HG area to
t he extent that BPA can not attain until the HG area attains.
Therefore, we are approving the BPA ozone attai nnment
denonstration and, followng the criteria of the July 1998
transport policy guidance, are extending the date required for
BPA attai nment conpliance to the appropriate date equal to the
attai nnment date of the upw nd source influencing the BPA
(downwi nd) nonattai nment. Qur previous responses fully address
the validity and application of the July 1998 transport policy
gui dance, and our interpretation of the Cean Air Act and
application of those requirenents in |light of devel opnments since
the enactnment of the 1990 Clean Air Act. In light of this, it is
not appropriate to reclassify the BPA nonattai nment area as
either serious or severe. Refer to Section VIII(A coment 13,
and Section VIII(C) comments 1 and 2. In any event, if the area
were to be reclassified, the statute would call for
reclassification to “serious”, not severe. Refer to Section
VIII(A), response to conment 21.

Comrent 14: Reliance on the July 1998 transport policy is
i nappropriate: EPA's July 1998 transport policy is neither

legally valid nor applicable to BPA. It should be ignored and
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instead, the Act applied as witten.

Response 14: EPA has replied extensively on the validity of
the July 1998 transport policy and its applicability to the BPA
ozone nonattai nment area in previous responses to comments,
above, especially Section VIII(A), response to conment 2.
Responses in Section VI11(C) (e.g., coment 9, and conment 16 to
follow) discuss specifics particular to the BPA area.

Comment 15: |f Houston’s air pollution is actually being
transported to BPA, EPA nust make a SIP call to inprove the HG
SIP: The Act is clear that states are required to devel op pl ans
whi ch include sufficient control strategies to mtigate and
conpensate for the effects of transported air pollutants. 8
110(a)(2) (D), 110(k)(5). As noted above, the 7/98 transport
policy is backwards: Congress clearly expected that upw nd areas
woul d be required to control em ssions to the degree that these
em ssions would not affect downw nd areas. The state nust adopt
what ever controls are necessary for HGto reduce its pollution in
a tinely fashion and hel p Beaunont into attai nnment.

Response 15: EPA has replied extensively on the validity of
the July 1998 transport policy and its applicability to the BPA
ozone nonattai nnent area in previous responses to conments,
above, especially the responses to the March 1999 Notice -
Section VIII(A). 1In addition, as discussed previously, it is

difficult to ascertain which em ssion reductions an upw nd area
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m ght require earlier in order to bring a downwi nd area into
attai nment prior to attainnent by the upwind area. Moreover
requiring control strategies in the HG area that accel erates that
area’s attainment date conflicts with Congressional intent to
allow the HG area a | ater attainnent date, and based on
consi deration of what is “practicable.”

In response to the commenter’s concern that the EPA nust
make a SIP call to inprove the HG SIP, the EPA does not agree.
We are currently operating under the Natural Resources Defense

Council consent decree (Natural Resources Defense Council v.

Browner, C v No. 99-2976, Novenber 30, 1999) for HG SIP actions.
Thi s consent decree essentially is functioning as a SIP call.

The State of Texas submitted an attai nnent denonstration SIP for
the HG area, with rules or other enforceable control neasures, by
Decenber 31, 2000. This attainment denonstration SIP revision is
currently under EPA review. Thus, until EPA has ruled on the
sufficiency of that SIP subm ssion, a SIP call would be
premature. Per the decree, if EPA has not fully approved an
attai nnent denonstration SIP for HG EPA nust by QOctober 15,

2001, propose a Federal |nplenmentation Plan (FIP). Should a FIP
be proposed, the EPA must promrmul gate the FIP by June 14, 2002 to
be in conpliance wth the consent decree. Previous responses
found above, including the responses to the March 1999 Notice -

Section VIII(A), discuss why the EPA does not believe the Act
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requires the HG area to shorten its attai nnent schedul e by
adopting and inplenenting rules on a faster schedule in order to
bring the BPA area into attai nment sooner. Also, reference the
TSD to the Decenber 27, 2000, proposed rule for details of the
nodel i ng evidence for transport and BPA nonattai nnent.

Comment 16: The “Extension” of the attainment date is not
warranted by fact or perm ssible under |aw. EPA' s | egal basis for
sinply adjusting the attai nment date under these circunstances is
non-exi stent. Even if there were statutory authority to grant
extensions, there is nothing in the notice to suggest that the
area has to reduce transport to attain.

Response 16: EPA has replied extensively on the validity of
the July 1998 transport policy, the granting of an extension to
the attai nnent date for a downw nd nonattai nnent area, and its
applicability to the BPA ozone nonattainnment area in previous
responses to conments, above, including the responses to the
March 1999 Notice - Section VIII(A).

Al so, the State has submtted an approvabl e nodel i ng
denonstration with supporting docunentation that the BPA area is
affected by transport of ozone and ozone precursor conpounds from
an upwi nd source, namely the HG area. The submitted
docunent ati on successfully denonstrates that this transport from
the HG area affects the BPA area’s ability to attain earlier than

the date that the HG area attains. There is strong evidence to
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support the position that the BPA nonattai nnment area is inpacted
by transport fromthe HG area. EPA's review of the nunber of
days when there is an exceedance in BPA for the 1990-94 data
shows 41 exceedances in the BPA area, of which 16 days are when
wi nds are fromthe HG area. This is nore than 3 exceedances per
year (three being the maxi num nunber of exceedances allowed to
still be in attainment) for BPA which are influenced by transport
fromHG Gven the two areas are | ess than 24 hours transport
fromeach other, and the Iife tine of ozone and its precursors,
it is reasonable to believe ozone observations and em ssions
emtted in HGwll arrive in BPAwthin 24 hours. This argunent
alone closely links the two areas. Moddeling which elimnated the
HG em ssions and resulted in 10-30 ppb change in ozone levels in
BPA, as docunented in the TSD, shows HG is having a major inpact
on BPA's ability to attain the 1-hour ozone standard. Local
attai nment nodeling for the BPA and HG nonattai nment areas shows
that the BPA nonattai nment area will need controls not only | ocal
to the BPA nonattai nnent area but from upw nd sources (the HG
area) to denonstrate attai nment of the ozone NAAQS. Local
nodel ing for 2007 relies substantively on the HG area reductions
(upwi nd and within the nodeling domain) as well as controls being
i npl enmented in the BPA nonattai nnment area. EPA recal culated the
estimate of the future design values based solely on nodel ed days

when wi nds are not comng fromHG The results indicate that the
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| ocal nmeasures to be inplenmented in BPA are adequate to show
attai nment on days when transport is not an issue. This confirns
t hat BPA has done all that they can to address the | ocal portion
of their nonattainnment problem It has been clearly denonstrated
that, until the HG nonattai nnent area inplenents |ocal controls
and conmes into attainnent, high ozone and precursor emn ssions
fromthe HG nonattainment area will continue to contribute to
exceedances and thwart attainnment in the BPA nonattai nment area.
Reference the TSD to the Decenber 27, 2000, proposed rule for
details of the nodeling evidence for transport and BPA
nonat t ai nnent .

Comment 17: Wi ght - of - evi dence Approach is so Poorly
Descri bed and Devel oped as to constitute a non-technical Analysis
for Approving an Extension to 2007: The state's
wei ght - of - evi dence determ nations are technically flawed and
poorly presented in the proposed rul enaking (65 FR 81797 by
relying on too many uncertainties, estinmates and non-scientific
nmet hods, which make this approach entirely unacceptabl e and
illegal. EPA needs to do a conprehensive scientific analysis of
the informati on and not a non-scientific one in making these
critical public health eval uations and deci sions.

Response 17: Under section 182(b),(c)(2), and (d) of the
CAA, noderate ozone nonattai nnent areas were required to submt

by Novenber 15, 1993, and serious and severe ozone nonattai nnent
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areas were required to submt by Novenber 15, 1994,
denonstrations of how they would attain the 1-hour standard.
Section 182(c)(2)(A) provides that “[t]his attainnent
denonstrati on nust be based on photochem cal grid nodeling or any
ot her anal ytical nmethod determ ned by the Administrator, in the
Admi nistrator’s discretion, to be at |least as effective.”
Moderate areas were therefore not required to submt an
attai nment denonstration SIP based upon photochem cal nodeling.
As described in nore detail below, the EPA gui dance provides
options for states to supplenent their photochem cal nodeling
results, with additional evidence designed to account for
uncertainties in the photochem cal nodeling, to denonstrate
attainment. This approach is consistent with the requirenent of
section 182(c)(2)(A) that the attai nnent denonstration “be based
on photochem cal grid nodeling,” because the nodeling results
constitute the principal conponent of EPA's analysis, with
suppl enmental information designed to account for uncertainties in
the nodel. This interpretation and application of the
phot ochem cal nodeling requirenent of section 182(c)(2)(A) finds
further justification in the broad deference Congress granted EPA
to devel op appropriate nethods for determ ning attai nnment, as
indicated in the |ast phrase of section 182(c)(2)(A).

The flexibility granted to EPA under section 182(c)(2)(A) is

reflected in the regul ati ons EPA promul gated for nodel ed
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attai nment denonstrations. These regul ations provide, “The
adequacy of a control strategy shall be denonstrated by neans of
applicable air quality nodels, data bases, and other requirenents
specified in [40 CFR part 51 Appendix W (GQuideline on Air
Quality Mdels).”* 40 CFR 51.112(a)(1). However, the
regul ati ons further provide, “Were an air quality node
specified in appendix W..is inappropriate, the nodel may be
nodi fied or another nodel substituted [with approval by EPA, and
after] notice and opportunity for public coment....” Appendix
W in turn, provides that, “The U ban A rshed Mdel (UAM is
recommended for photochem cal or reactive pollutant nodeling
applications involving entire urban areas,” but further refers to
EPA' s nodel i ng gui dance for data requirenents and procedures for
operating the nodel. 40 CFR 51 App. Wsection 6.2.1.a. The
nodel i ng gui dance di scusses the data requirenents and operating
procedures, as well as interpretation of nodel results as they
relate to the attai nnent denonstration. This provision references
gui dance published in 1991, but EPA envisioned the guidance woul d
change as we gai ned experience with nodel applications, which is
why the guidance is referenced, but does not appear, in Appendix

W Wth updates in 1996 and 1999, the evolution of EPA' s

“The August 12, 1996 version of “Appendix Wto Part 51
—Quideline on Air Quality Mddels” was the rule in effect for
t hese attai nment denonstrations. EPA is proposing updates to
this rule which will not be in effect until the newrule is
pronul gat ed.
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gui dance has led us to use both the photochem cal grid nodel, and
addi ti onal anal ytical nethods approved by EPA

The nodel ed attai nment test conpares nodel predicted 1-hour
dai | y maxi mum ozone concentrations in all grid cells for the
attai nment year to the level of the NAAQS. The results may be
interpreted through either of two nodel ed attai nnent or
exceedance tests: a determnistic test or a statistical test.
Under the deterministic test, a predicted concentrati on above
0.124 parts per mllion (ppn) ozone indicates that the area is
expected to exceed the standard in the attai nnent year and a
prediction at or below 0.124 ppmindicates that the area is
expected to not exceed the standard. Under the statistical test,
attai nment is denonstrated when all predicted (i.e., nodel ed) 1-
hour ozone concentrations inside the nodeling domain are at, or
bel ow, an acceptable upper limt above the NAAQS permtted under
certain conditions (depending on the severity of the episode
nodel ed) . ®

In 1996, EPA issued guidance® to update the 1991 gui dance
referenced in 40 CFR 50 App. W to nmake the nodel ed attai nnent
test nore closely reflect the formof the NAAQS (i.e., the
statistical test described above), to consider the area’s ozone

desi gn val ue and the neteorol ogi cal conditions acconpanyi ng

5> Guidance on the Use O Mddel ed Results to Denonstrate
Attai nnent of the Ozone NAAQS. EPA- 454/ B-95-007, June 1996.

® 1 bi d.



119

observed exceedances, and to allow consideration of other
evi dence to address uncertainties in the nodeling databases and
application. Wen the nodeling does not conclusively denonstrate
attai nment, EPA has concl uded that additional anal yses may be
presented to hel p determ ne whether the area will attain the
standard. As with other predictive tools, there are inherent
uncertainties associated with air quality nodeling and its
results. The inherent inprecision of the nodel nmeans that it may
be i nappropriate to view the specific nunmerical result of the
nodel as the only determ nant of whether the SIP controls are
likely to lead to attainnment. The EPA s gui dance recogni zes
these limtations, and provides a neans for considering other
evi dence to hel p assess whether attainnent of the NAAQS is likely
to be achi eved.

The process by which this is done is called a weight of
evi dence (WOE) determ nation. Under a WOE determ nation, the
state can rely on, and EPA wll consider in addition to the
results of the nodeled attainnment test, other factors such as
ot her nodel ed output (e.g., changes in the predicted frequency
and pervasi veness of 1-hour ozone NAAQS exceedances, and
predi cted change in the ozone design value); actual observed air
quality trends (i.e. analyses of nonitored air quality data);
estimated em ssions trends; and the responsi veness of the nodel

predictions to further controls.
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In 1999, EPA issued additional guidance’ that nakes further
use of nodel results for base case and future em ssion estinates
to predict a future design value. This guidance describes the
use of an additional conponent of the WXE determ nation, which
requires, under certain circunstances, additional em ssion
reductions that are or will be approved into the SIP, but that
were not included in the nodeling analysis, that will further
reduce the nodel ed design value. An area is considered to
nonitor attainment if each nonitor site has air quality observed
ozone design values (4th highest daily maxi num ozone using the
three nost recent consecutive years of data) at or bel ow the
| evel of the standard. Therefore, it is appropriate for EPA,
when making a determ nation that a control strategy will provide
for attainnent, to determ ne whether or not the nodel predicted
future design value is expected to be at or below the |evel of
the standard. Since the formof the 1-hour NAAQS all ows
exceedances, it did not seem appropriate for EPA to require the
test for attainnent to be “no exceedances” in the future nodel
predictions. The nethod outlined in EPA's 1999 gui dance uses the

hi ghest measured design value fromall sites in the nonattai nnent

" “@ui dance for | nproving Wight of Evidence Through
| dentification of Additional Em ssion Reductions, Not Mdeled.”
U.S. Environnmental Protection Agency, Ofice of Air Quality
Pl anni ng and Standards, Em ssions, Mnitoring, and Anal ysis
Division, Air Quality Mddeling G oup, Research Triangle Park, NC
27711. Novenber 1999. Wb site: http://ww.epa.gov/ttn/scram
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area for each of three years.® The three year “design val ue”
represents the air quality observed during the tine period used
to predict ozone for the base em ssions. This is appropriate
because the nodel is predicting the change in ozone fromthe base
period to the future attainnent date. The three yearly design
val ues (highest across the area) are averaged to account for
annual fluctuations in neteorology. The result is an estinate of
an area’'s base year design value. The base year design value is
multiplied by a ratio of the peak nodel predicted ozone
concentrations in the attainment year (i.e., average of daily
maxi mum concentrations fromall days nodeled) to the peak node
predi cted ozone concentrations in the base year (i.e., average of
dai | y maxi mum concentrations fromall days nodeled). The result
is an attai nnment year design val ue based on the relative change
i n peak nodel predicted ozone concentrations fromthe base year
to the attainment year. Modeling results also show that em ssion
control strategies designed to reduce areas of peak ozone
concentrations generally result in simlar ozone reductions in
all core areas of the nodeling domain, thereby providing sone

assurance of attai nnent at all nonitors.

8 EPA relies on this averaging only for purposes of
det erm ni ng one conponent, i.e. -- the anmount of additional
em ssion reductions not nodeled -- of the WOE determ nation. The
WCE determ nation, in turn, is intended to be a qualitative
assessment of whether additional factors (including the
addi ti onal em ssions reductions not nodel ed), taken as a whol e,
indicate that the area is nore likely than not to attain.
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In the event that the attainnment year design value is above
the standard, the 1999 guidance identifies a nmethod for
i dentifying additional em ssion reductions, not nodel ed, which at
a mnimum provide an estinmated attai nment year design val ue at
the level of the standard. This step uses a locally derived
factor which assunes a relationship between ozone and the
precur sors. The Act and the regul ati ons do not mandate nor does
EPA gui dance suggest that States nust nodel all control neasures
bei ng i npl enented. Moreover, a conponent of this technique - the
estimation of future design value - should be considered a nodel -
predicted estimate. Therefore, results fromthis technique are
an extension of “photochenical grid” nodeling and are consi stent
with Section 182(c)(2)(A).

The State provided an array of weight-of-evidence anal ysis
to support the probability of attainment of the NAAQS in
Novenber, 2007. These analyses were in accordance with the
gui del i nes and procedures di scussed above. Anal yses incl uded
future design val ue cal cul ations, design value trends, spatial
and tenporal nodeling netrics, and several other neasures not
included in the attai nment denonstrati on CAMX nodel i ng.
Specifically, the future design value calculations indicated a
cal cul ated future design value of 115.4 parts per billion (ppb),
bel ow t he NAAQS val ue of 124 ppb. The design values trend

anal ysis denonstrates a general decrease in design values from
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1975 through 1999. The spatial and tenporal nodeling shows an
overal | 87 percent inprovenent in ozone exceedance days for the
2007 post-control case as conpared to the 1993 base case. In
addition, other itenms in the WOE anal ysis provided for additiona
em ssions reductions on top of those included in the CAMX
nodel i ng.

In addition to the summary di scussion provided in the
proposed rul emaki ng notice (65 FR 81797), the wei ght-of-evidence
approach is discussed in nore detail in the TSD to the Decenber
27, 2000, notice and the supporting docunentation submtted by
the State. Also, it nust be understood that the WOE analysis is
used for additional analyses based on a conposite of the
information, not on a single elenent. The State anal yzed, and
t he EPA consi dered, these analyses in the aggregate in assessing
whet her the State has provided sufficient evidence that
corroborates further the attai nment denonstration. It is the
EPA' s technical opinion the State’s anal yses of air quality and
em ssion trends do provide additional support for the State's
attai nnent denonstration. Progress in air quality inprovenent
t hrough recent periods is denonstrated and future progress in air
quality inprovenent is shown. In addition, these anal yses |end
support to a regional NOx reduction as a reasonabl e approach to
achieving attainnment of the ozone standard. Based on the weight-

of - evi dence and the nodeling, the control strategy should provide
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for attainnment by Novenber 15, 2007.

Comment 18: In addition to the fundanental attai nnent
I ssues, comenters believe that the em ssions reductions strategy
contained in the applicable SIP for the BPA area nust consider
and accomodat e di sproportionate effects on mnority and
di sadvant aged conmunities, i.e., environnental justice issues.

Response 18: Commenters’ assertion that mnority and | ow
I ncome popul ations in Jefferson, Hardin and Orange counties are
exposed to higher levels of ozone that other residents of the BPA
area i s not supported by the available data. In addition, the
air quality for the entire BPA area will reflect |evels belowthe
ozone NAAQS once attainnent is realized. Moreover, an eval uation
of the available air quality data for the BPA for the years 1998-
2000 i ndicates that fewer exceedances occurred in areas with
mnority and | owincone popul ations than did for areas wth
relatively high non-mnority and non-Iowincone popul ations. EPA
therefore finds that this rulenaking is consistent with Executive
Order 12898 and does not inmpose any disproportionately high and
adverse human health or environnental effects on mnority and
| ow i ncome popul ati ons.

Commenters al so contend that the provisions of 40 CF. R 8§
7.35(a)(3) proscribe EPA's adm nistration of the air quality
programin a discrimnatory manner. EPA regulations at 40 C.F. R

Part 7 inplement Title VI of the Cvil R ghts Act of 1964, as
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anended, and prohibit recipients of EPA assistance from
discrimnating on the basis of race, color or national origin,
anong other things. Title VI and the Part 7 regulations apply to
the prograns and activities of recipients of EPA assistance, but
not to actions taken by federal agencies. Therefore, the
requirenents of 40 C.F. R Part 7 do not apply to the action EPA
is taking today.® More inportantly, as noted above, EPA
concludes that this action does not inpose any disproportionately
hi gh and adverse human health or environnental effects on
mnority and | owincome popul ati ons.
Finally, comenters nmake a nunber of factual allegations
about the denographics and health of poor and mnority
popul ations in the BPA nonattai nment area and across the country.
However, conmenters did not provide EPA with any concrete
ref erences or resources to support these allegations. Therefore,
EPA is not responding to these unsupported factual allegations.
Conment 19: BPA needs Reasonabl e Further Progress:

Reasonabl e further progress is not being provided for in the BPA

°EPA notes that commenters reference a Title VI
adm ni strative conpl aint regardi ng the Exxon-Mobi| Beaunont
refinery-chem cal plant conplex. The conplaint, which is dated
April 13, 2000, involves a permtting action by the Texas Natural
Resources Conservation Comm ssion. EPA's Ofice of Cvil Rights
is responsible for the Agency's administration of Title VI and is
still processing this conplaint. As a result, the conplaint is
not germane to the SIP action taken today by EPA pursuant C ean
Air Act section 110.
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area due to the state's failure to require the CAA m ni mum
3% per-year rate-of-progress reductions, even though the statute
clearly requires these basic reductions. This failure violates
the rate-of -progress requirenents in the statute. EPA needs to
enforce this requirement of the Act.

Response 19: Since the BPA ozone nonattainnment area is
classified as a noderate nonattai nnent area, the State was
required to submt as a revision to the SIP a 15% Rat e- of -
Progress (ROP) plan for the BPA area. CAA Section 182(b)(1).
This 15% pl an neets the reasonable further progress requirenents
for a noderate ozone nonattai nnent area. The 15% pl an was
subnmitted and subsequently approved by the EPA. 63 FR 06659,
February 10, 1998. The reasonabl e further progress requirenent
cited by the comenter (3% per-year ROP reductions) does not
apply to a noderate ozone nonattai nnent area. The 3% per-year
ROP neasure is an additional reasonable further progress
requi renent for serious and above ozone nonattai nnent areas,
whi ch becones effective for those areas after the 15% requirenent
Is submtted. CAA Section 182(c)(2)(B). Since, with this
rul emaki ng the EPA is approving the Attainnent Denonstration SIP
revi sion, extending the attainnent date, and is not reclassifying
t he BPA ozone nonattainment fromits present classification of
noderate to serious or above, the additional 3% per-year ROP

conponent of the reasonable further progress requirenents of the
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CAA does not apply in the case of the BPA area.

On the ot her hand, the HG Decenber 2000 SIP revision
submi ssion includes the required Post-1999 ROP Plans for the HG
area t hrough 2007. Because of the inpact of the HG area upon the
BPA area’s air quality, through transport of ozone and ozone pre-
curser conpounds, the fact that the HG area’s plan includes the
3% ROP requirenents will ensure that the air quality in BPA
i nproves at a steady pace.

Comment 20: Contingency Measures needed if State fails to
show Progress: The |ack of contingency neasures i s unacceptabl e
and illegal. The extension for the BPA area requires that the
area do nothing if the state fails to show progress, therefore
EPA needs to require the state to adopt a set of contingency
neasur es.

Response 20: First, the EPA believes the contingency neasure
requi renents of Section 172(c)(9)are an independent requirenent
fromthe attai nnent denonstration requirenents under Section
172(c) (1) and the rate-of-progress (ROP) requirenents under
Sections 172(c)(2) and 182(b)(1)(A). The contingency mneasure
requirenents are to address the event that an area fails to neet
a ROP mlestone or fails to attain the ozone NAAQS by the
attai nment date established in the SIP. The contingency neasure
requi renents have no bearing on whether a state has submtted a

SIP that projects attainment of the ozone NAAQS or the required
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ROP reductions toward attainment. The attainnent or ROP SIP
provi des a denonstration that attainnment or ROP requirenments
ought to be fulfilled, but the contingency neasure SIP
requi renents concern what is to happen only if attainnment or ROP
is not actually achieved. Therefore, the EPA acknow edges that
contingency neasures are an independently required SIP revision,
but does not believe that subm ssion of contingency neasures is
general ly necessary before EPA may approve an attai nnent or ROP
SIP, or that contingencies submtted previously, and still in
effect, need be restated in the attai nment denonstration SIP
However, where EPA is granting an attai nnent date extension, as
in BPA, EPA's policy requires that areas neet all of the
requi renents applicable to the areas’ classification. Further,
as di scussed below, the BPA area has net its ROP contingency
nmeasures requirenents.

The State of Texas has previously submtted contingency
measures applicable to the BPA nonattai nnent area. These
measures were submtted with the 15% ROP SIP revision and
approved by EPA. 63 FR 6659, February 10,1998. The State neets
the requirenents of the CAA for a noderate area’s ROP conti ngency
measure submttals. These contingency neasures include the
triggering of the | ower major source threshold for the
application of RACT controls for certain source categories.

These conti ngency neasures were submtted previously, approved by
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EPA, and remain in effect. Therefore, the BPA area neets the ROP
requi renents applicable to its classification.

Comment 21: HG area may not attain by 2007 due to series of
i ndustry-business |lawsuits filed January, 2001 opposing the HG
SIP. Ability of the BPA area to attain by Novenber 15, 2007 is
now threatened by lawsuits in HG to oppose the major stationary
source NOx reductions required for the HG area's 2007 attai nnment.
Del ays will inpact attainnment for the BPA area since the state is
relying heavily on reductions in the HG area for inproving air
qual ity.

Response 21: The commenter is correct in stating there are
currently pending lawsuits chall enging several rules included in
the HG area SIP. They also correctly point out that delays in
effective dates of these rules could inpact attainnent for the
BPA area. The lawsuits are pending and final resolutions have
not been nade. As such, the provisions of the regul ati ons have
not been invalidated. For the purpose of this SIP revision
approval, the HG area neasures necessary for HGto attain the
ozone NAAQS | evels, preparatory for the BPA area s attai nment of
t he Ozone NAAQS, stand.

Under the consent decree, if EPA has not fully approved an
attainment SIP for the HG area, then EPA nust, by June 14, 2002,

pronmul gate a FIP.
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| X. EPA Acti on

EPA is taking the follow ng actions on the State submttals of

Novenber 12, 1999, and April 25, 2000:

1. EPA is approving the ground-I|evel one-hour ozone attai nnent
denonstration SIP for the BPA, Texas ozone nonattai nnment

ar ea.

2. EPA is approving the State’s request to extend the ozone
attai nnent date for the BPA ozone nonattai nment area to
Novenber 15, 2007 while retaining the area' s current

classification as a npderate ozone nonattai nnent area.

3. EPA is approving the on-road notor vehicle em ssions
budget s.
4. EPA finds that the BPA area neets all remaining outstandi ng

VOC RACT requirenents for major sources.

The EPA al so approves the State’s enforceable conmtnent to
conduct a m d-course review (including eval uation of al
nodel i ng, inventory data, and other tools and assunptions used to

develop this attai nment denonstration) and to submt a m d-course
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review SIP revision, with reconmended m d-course corrective
actions, to the EPA by May 1, 2004. |If the subsequent anal yses
conducted by the State as part of the mi d-course reviewindicate
addi tional reductions are needed for BPA to attain the ozone
standard, EPA will require the State to inplenent additional
controls as soon as possible until attainnment is denonstrated

t hrough an approvabl e attai nnent denonstrati on.

X. Adm ni strative Requirenents

Under Executive Order 12866 (58 FR 51735, Cctober 4, 1993),
this action is not a "significant regulatory action" and
therefore is not subject to review by the Ofice of Managenent
and Budget. This action nerely approves state |aw as neeting
federal requirenents and inposes no additional requirenents
beyond t hose inposed by state law. Accordingly, the
Admi nistrator certifies that this rule will not have a
significant econom c inpact on a substantial nunber of snal
entities under the Regulatory Flexibility Act (5 U S.C. 601 et
seq.). Because this rule approves pre-existing requirenments
under state |law and does not inpose any additional enforceable
duty beyond that required by state law, it does not contain any
unfunded nandate or significantly or uniquely affect smal

governments, as described in the Unfunded Mandat es Reform Act of
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1995 (Public Law 104-4). This rule also does not have a
substantial direct effect on one or nore Indian tribes, on the
rel ati onship between the Federal Governnment and Indian tribes, or
on the distribution of power and responsibilities between the
Federal Governnent and Indian tribes, as specified by Executive
Order 13175 (65 FR 67249, Novenber 9, 2000), nor will it have
substantial direct effects on the States, on the relationship
bet ween the national governnent and the States, or on the
di stribution of power and responsibilities anong the various
| evel s of governnent, as specified in Executive Order 13132 (64
FR 43255, August 10, 1999), because it nerely approves a state
rule inplementing a federal standard, and does not alter the
relationship or the distribution of power and responsibilities
established in the Clean Air Act. This rule also is not subject
to Executive Order 13045 (62 FR 19885, April 23, 1997), because
it is not economcally significant.

In reviewing SIP subm ssions, EPA's role is to approve state
choi ces, provided that they neet the criteria of the Clean Air
Act. In this context, in the absence of a prior existing
requi renent for the State to use voluntary consensus standards
(VCS), EPA has no authority to di sapprove a SIP subm ssion for
failure to use VCS. It would thus be inconsistent with
applicable law for EPA, when it reviews a SIP subm ssion, to use

VCS in place of a SIP subm ssion that otherw se satisfies the
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provisions of the Clean Air Act. Thus, the requirenents of
section 12(d) of the National Technol ogy Transfer and Advancenent
Act of 1995 (15 U.S.C. 272 note) do not apply. As required by
section 3 of Executive Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, EPA has taken the necessary steps to
elimnate drafting errors and anbiguity, mnimze potenti al
litigation, and provide a clear |egal standard for affected
conduct. EPA has conplied with Executive Order 12630 (53 FR
8859, March 15, 1988) by exam ning the takings inplications of
the rule in accordance with the “Attorney Ceneral’s Suppl enent al
Qui delines for the Evaluation of R sk and Avoi dance of
Unant i ci pat ed Taki ngs” issued under the executive order. This
rul e does not inpose an information collection burden under the
provi sions of the Paperwork Reduction Act of 1995 (44 U S.C. 3501
et seq.).

The Congressional Review Act, 5 U S.C. section 801 et seq.,
as added by the Smal| Busi ness Regul atory Enforcenent Fairness
Act of 1996, generally provides that before a rule nay take
effect, the agency pronmulgating the rule nust submt a rule
report, which includes a copy of the rule, to each House of the
Congress and to the Conptroller CGeneral of the United States.

EPA wi |l submt a report containing this rule and other required
information to the U S. Senate, the U S. House of

Representatives, and the Conptroller General of the United States
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prior to publication of the rule in the Federal Register. A
maj or rule cannot take effect until 60 days after it is published
in the Federal Register. This action is not a “mgjor rule” as
defined by 5 U S.C. section 804(2). This rule will be effective

[ FEDERAL REG STER OFFICE: insert date 60 days from date of

publication of this docunent in the Federal Register].

Under section 307(b)(1) of the Cean Ar Act, petitions for
judicial review of this action nust be filed in the United States

Court of Appeals for the appropriate circuit by [ FEDERAL REQ STER

OFFI CE: insert date 60 days fromdate of publication of this

docunent in the Federal Register]. Filing a petition for

reconsi deration by the Adm nistrator of this final rule does not
affect the finality of this rule for the purposes of judicial
review nor does it extend the tinme within which a petition for
judicial review may be filed, and shall not postpone the
effectiveness of such rule or action. This action nmay not be
chal l enged later in proceedings to enforce its requirenents.

(See section 307(b)(2).)
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Li st of Subjects in 40 CFR Part 52
Environnmental protection, Air pollution control, Hydrocarbons,
I nt ergovernnental relations, Nitrogen Oxi des, Ozone, Reporting

and recordkeepi ng requirenents.

Authority: 42 U . S.C. 7401 et seq.

Dat ed: Gregg A Cooke,
Regi onal Admi ni strator,

Regi on 6.
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Part 52, chapter I, title 40 of the Code of Federal

Regul ations i s anended as foll ows:

PART 52 — [ AVENDED]

1. The authority citation for Part 52 continues to read as

foll ows:

Authority: 42 U . S.C. 7401 et seq.

Subpart SS — Texas

2. In Section 52.2270, four entries in the “EPA Approved
Nonr egul atory Provi sions and Quasi-Regul atory Measures in the
Texas SI P’ table in paragraph (e) are added, after the | ast
listing in the table, to read:
852. 2270 ldentification of plan.
* * * * *

(e) * * *

EPA Approved Nonregul atory Provisions and Quasi - Regul atory

Measures in the Texas SIP

Nane of SIP Applicabl e State EPA appr oval Comment s
provi si on geogr aphi c or subm ttal/ dat e
nonat t ai nnent effective
area dat e

* * * * * *
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At t ai nment Beaunont/ Port 04/ 19/ 00 [ I nsert
Denmonstrati on Arthur, TX publication
for the 1-hour date and
Ozone NAAQS Feder al

Reqgi ster _cite]
Ozone Beaunont/ Port 04/ 19/ 00 [Insert
Attainment Date |[Arthur, TX publication
Extension to date and
11/ 15/ 07 Feder al

Reqgi ster _cite]
Conmi t ment by Beaunont/ Port 04/ 19/ 00 [ I nsert
Texas to Arthur, TX publication
performa m d- date and
course review Feder al
and subnmt a Regi ster_cite]
SIP revision by
05/ 01/ 04
Fi ndi ng t hat Beaunont/ Port 04/ 19/ 00 [ nsert
BPA area neets Arthur, TX publication
VOC RACT date and
requi renents as Feder al
of [Lnsert Regi ster_cite]
publication
dat e]

* * * * *

Billing Code 6560-50-P




